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Time Wasted in Court Is Aid to Enemy 


“To expedite the trial of cases, and conserve man power during the war 
period, it is earnestly recommended to the bench and bar of the country, that 
pretrial practice, as prescribed by federal rule 16, which relies upon a power 
inherent without statute in all courts, be followed in all civil cases pending in 
state or federal courts as mandatory procedure under rule of court, and that, 
when practicable, jury trial be waived and issues of fact, as well as of law, be 
heard by the trial judge.” 

“To conserve man power .’ This text sets forth a resolution adopted by 
the American Bar Association House of Delegates at the time of the recent 
meeting in Detroit. 

The resolution embodies two indisputable facts: man power is indispensable te 
a nation at war; pretrial conferences go far to reduce the amount of time re- 
quired in the courtroom. 

The virtues of pretrial conferences are conspicuous. But despite this fact pre- 
trial hearings are not now common in many jurisdictions throughout the country. 
There are too many lawyers not anxious to conserve time. There are too many 
judges who fear political reprisals if they assert their constitutional powers. 

Since the necessity for saving time in court, as elsewhere, is now so pressing, 
the American Bar Association resolution should stimulate timid judges. Wit- 
nesses and jurors and citizens readily comprehend the need. Lawyers deceive 
only themselves in looking upon time wasted as individual profit. The power 
and the responsibility is with the judges. 

Another opportunity—one possibly more momentous—is made available to 
more than one thousand judges in our forty-eight states in a recently published 
report of the ABA Section of Judicial Administration on the subject of the 
relationship between judge and jury in the state courts. The report was prepared 
by Justice George Rossman of the Oregon Supreme Court and Judge Van Buren 
Perry, of Aberdeen, South Dakota, co-chairmen of the special committee. Judge 
Rossman, for the current year, is also chairman of the Section of Judicial Admin- 
istration, which, since its establishment in the ABA constitution in 1936, has 


rendered distinguished service to bench and bar. In their studies the authors 
were advised by twenty eminent lawyers and judges. 


(Continued on next page) 
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This twenty-five page report pretty well 
covers the range of interests involved, but 
could with advantage be expanded ten-fold. Our 
immediate interest being economy of time when 
time is a factor vital to civilization, we repro- 
duce here one short paragraph, directed to both 
bench and bar, and pregnant with values which 
all good citizens will appreciate. 

“Before submitting our recommendations 
we avail ourselves of the privilege of pointing 
out that trial by jury is expensive, and the 
remedy for error committed in the course of 
jury trial entails months of delay and imposes 
much additional expense on the litigants and the 
taxpayers. When an error occurs in a non-jury 
trial the judge can frequently make the needed 
correction without resorting to a new trial. 

“Appeals and reversals from judgments en- 
tered after jury trial occur more frequently 
than from judgments following court trials. 
Such being true, many jurisdictions, in an ef- 
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fort to relieve the strain imposed by jury trial, 
authorize the waiver of trial by jury in civil 
and criminal cases. The experience in those 
states indicates that no unfavorable results 
have been encountered. To the contrary, trial 
by court is sought in an ever increasing num- 
ber of cases.” 

In Maryland, the report says, ninety-five per- 
cent of all criminal cases are tried without 
juries. Similar reports come from Connecticut 
and parts of Indiana. A continuing demand 
for jury trial suggests lack of confidence in 
the judge, or the need of opportunity for de- 
feating justice, or mere habit. It is not un- 
common outside of the law for Americans to 
seize avidly every shortcut toward production. 

Finally, we should not overlook the state in 
which jury trial is no burden. In Louisiana, 
for a century, jury trial has been properly con- 
served and properly employed. It may in some 
cases have a real value. It should be reserved 
for such cases. 





Senator Burton’s Confession 


In Ohio there have been twenty-eight years 
of experience with primary nominations of 
elected officials, including judges. The change 
in the constitution was made because political 
bosses tended to dominate conventions held for 
the nomination of judges. Recently the Cleve- 
land Bar Association members voted 433 to 89 
for a resolution which provides for the re- 
moval from the constitution of the provision 
so far as it applies to judges. If the move- 
ment should succeed the way would be open for 
education on the vital problem of judicial selec- 
tion, which is as far from satisfactory solution 
in the Ohio of 1942 as in any part of the hab- 
itable globe. 

In advance of the Bar Association plebiscite 
members received a report prepared by the 
judiciary committee, in which attention was 
called to the effect of the present system which 
makes each aspirant to a judgeship the sole 
judge of his qualifications. “All one does is to 
circulate a petition, obtain the required number 
of signatures, and find himself a candidate.” 

The committee quoted a most significant 
statement which was made by Newton D. 
Baker at a conference of lawyers in Cincinnati 


in October, 1934, as follows: 


“Just before Senator Burton died I happened 
to call on him in his apartment in Washington. 
He was very mellow. He knew he was ap- 
proaching the end of a very long and very 
illustrious and useful public life. He had come 
to a time in which he was very much more 
interested in making a political testament than 
he was in acquiring further distinction, and 
the reports I got from those who called on him 
at that time was that he loved to distill his 
experience and his observations for the bene- 
fit, particularly, of younger men who came to 
him, as a sage, for advice. In the course of 
our conversation he said to me: ‘Baker, you 
and I together drew the non-partisan primary 
law in Ohio. Do you think we did the people 
of Ohio a service?’ And I said to him: ‘No, 
Senator, I regret to say I think we did them 
a very great disservice.’ He said to me: 
‘Baker, I regard that as the most vitally wrong 
public act of my long career.’ And I was in 
no need of asking him why. I could see what 
was going on.” 

The reader will observe from the colloquial 
style of the foregoing statement that it is the 
stenographer’s text, and not the product of some 
person’s memory. For the substance of this 
article credit is due the Ohio State Bar Asso- 
ciation Report, for Feb. 8, 1941. 
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REPORT ON SOCIETY'S PROGRESS 69 


President Reports Society’s Progress in Past Year* 
Davip A. SIMMONS 


Two years ago, writing in the Journal, I 
expressed the belief that nations, as well as in- 
dividuals, have rights that are inalienable, in- 
cluding the right to life, liberty and the pur- 
suit of happiness, but noted the fact that, al- 
though inalienable, those rights were not in- 
destructible and were subject to be doomed by 
a superior force, and that unless force could 
be restrained by reason in the affairs of na- 
tions, there could be no justice and no safe- 
guarded rights. [Vol. 24, p. 35] 

While international justice is not the field 
of operation of your Society, the general prin- 
ciples of justice are of paramount concern to 
us. It has been said that justice is the great 
concern of man on this earth. In time of war 
this fact becomes more manifest because the 
armies always march under the claim that they 
go to redress grievances. The spokesman for 
the aggressor still finds it necessary to convince 
his people at home, and by propaganda to en- 
deavor to convince people abroad, that he seeks 
justice. It is, therefore, readily provable that 
justice, its administration and its improvement, 
is just as important in time of war, if not more 
so than in times of peace. It is not necessary 
that I demonstrate this in order to justify the 
continuance of the work of the Society. It 
worked steadily and consistently for the accom- 
plishments of its objectives through the first 
World War, and it will continue to do so 
through this one.- 

As this report proceeds to the details of the 
past year’s activity, you will readily see that 
many others concur in the importance of our 
activities. This feeling is shared not only by 
those whose activities are still largely in the 
civilian field, but also by many who have be- 
come part of the military service. Quite re- 
cently I received a number of letters from 
members in the military service, one of which 
is typical and I think will be of interest. It 
Says: 

“Shortly after the Pearl Harbor incident I 
enlisted in the Army and have been in the serv- 
ice ever since. However, while fighting for the 
preservation of democracy and justice in war, 





*Presented at the Judicature Society’s annual meeting 
held in Detroit August 25, 1942. 


it is not my intention to lose sight of the fact 
that injustice and tyranny too often rears its 
head in our own country. Some of this in- 
justice is the fault of our legal system. After 
the big fight is over, we must still fight the 
lesser injustices at home. I am familiar with 
the splendid work of the AMERICAN JUDICATURE 
SocIETY, and am wholeheartedly in sympathy 
with its aims. I am proud to be identified with 
it as a member and look forward to the time 
when I can again actively participate in its en- 
deavors and can be a part of a system where 
controversies are settled by the orderly proces- 
ses of reason and truth rather than by brute 
force.,””! 

IN MEMORIAM. Since the last annual 
meeting we have been notified of the deaths 
of thirty-eight of our members. Six of them 
had served as directors or major contributors 
to the work of the Society: Walter L. Clark, of 
Baltimore, Senator Alva. M. Lumpkin, of South 
Carolina, George B. Rose, of Arkansas, Garret 
W. McEnerney, of San Francisco, R. Allan 
Stephens of Illinois, and Moses H. Grossman, 
of New York. Their friendly and continuous 
assistance will be greatly missed. 

MEETINGS. Continuing the custom recent- 
ly set of holding interim meetings whenever 
and wherever appropriate, we note that there 
have been two meetings of the directors and 
members since our annual meeting in Wash- 
ington in May, 1941. One was in Indianapolis 
last October at the time of the meeting of the 
American Bar Association, and the other was 
in Chicago this spring in connection with a 
meeting of the House of Delegates of the A. B. 
A. Both were well attended, and at the spring 
meeting, in addition to the usual discussions 
of the work of the Society, the bylaws were 
amended in details heretofore reported in the 
Journal, including, among others, the authority 
to meet at different times and places rather 
than to make the annual meeting comp:)!:ory 
at Washington in May. 

JOURNAL. The publication of the Journal 
continues to be a major activity of the Society. 
It has a mailing list of approximately ten thou- 





*This letter came from Lee Metcalf, formerly of 
Hamilton, Montana, later in a California army camp. 
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sand persons, many of them free readers, who 
by postcard application have indicated an in- 
terest in the subjects discussed. The benefits 
that flow from the work of the Society and its 
Journal are not only obvious, but are appre- 
ciated. During the past year hundreds of let- 
ters have passed over my desk concerning the 
work of the Society, and almost without excep- 
tion the incoming letters have a word of praise 
concerning the current and past accomplish- 
ments of the Society. 

MEMBERSHIP. As in all societies whose 
activities depend upon the dues of members, 
the matter of membership is one of continuous 
concern. Our nation was precipitated into war 
just at the beginning of our current member- 
ship drive. With us, as with everyone else, the 
news of Pearl Harbor created the necessity of 
revaluing all activities. A few of the directors 
felt that an increase in membership in these 
times was hopeless, but a majority believed that 
improvement in the administration of justice, 
both in the narrower and in the wider concept, 
was one of the things we were fighting for, so 
we determined to proceed with our plans in 
spite of the increased difficulties. You will re- 
call that for the past several years a member- 
ship goal of 500 new members a year has been 
set to offset losses by deaths, resignations, and 
delinquencies in dues. Securing 556 new mem- 
bers last year, we became somewhat ambitious 
and had determined upon a goal of 1,000 new 
members for this year. We have not been dis- 
appointed. You will be glad to know that in 
spite of difficulties, our quota was far exceeded, 
and as of August lst, 1,278 new members had 
joined the Society. Our membership is now 3,- 
500, a 55% increase over two years ago, when 
the membership was 2,249. 

FISCAL. The fiscal year of the Society 
ends on November 30th. Each year the finances 
of the Society are audited by Certified Public 
Accountants and have been found to be correct 
in all particulars. The expenditures of the 
office and the Journal have been kept well in 
hand by our prudent secretary-treasurer, and 
we are pleased to report a continuing surplus. 

As I have said before, this apparently bright 
financial picture must not blind us to the fact 
that now and in the future the Society must 
depend entirely upon contributions by the 
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members, and in a world at war and with the 
consequent disruption of the normal civil pur- 
suits of our members, we must soberly face the 
financial future to the end that the useful and 
fruitful activities of the Society may continue 
unabated. 

JUDICIAL ADMINISTRATION. The chief 
attention of the organized bar this year has 
been, and will continue to be, devoted to win- 
ning the war. That judicial administration 
has not been neglected is due to the efforts of 
those men and organizations, including your 
Society, who have believed and continue to urge 
that it is part of our obligation to our men at 
arms to preserve and strengthen from within 
the institutions they are defending against for- 
eign attack. 

Interest in bar integration as a means of 
making the profession a more useful instru- 
ment of society continues in many of the volun- 
tary bar states, particularly Connecticut, Flor- 
ida, Indiana, Wisconsin, Minnesota, Kansas, 
and Montana. Substantial progress has been 
made in a number of them. The movement 
toward improved uniform civil procedure con- 
tinues, with New Mexico as the latest state to 
adopt a modern code. Although Missouri votes 
this fall on the question of repeal of its new 
judicial selection plan, other states have mani- 
fested considerable interest in that plan, par- 
ticularly Colorado, Minnesota, and Arizona. 
Minnesota, Iowa, and New Jersey report studies 
under way which look toward a revision of 
their judicial structure. A review of some of 
these matters will be found in the August issue 
of the Journal. 

LOOKING AHEAD. The Society anticipates 
another useful year. With the continued as- 
sistance of the directors and members, member- 
ship solicitation will be continued to the end 
that the financial position of the Society, the 
strength of its membership, and the prestige 
of its Journal may continue in accordance with 
the hopes of its founders. As Chief Justice 
Hughes once said: “The Judicature Society 


endeavors to penetrate to the roots of the evils 
that afflict the administration of justice and to 
ascertain what means are best adapted to the 
improvement of the system of administration. 
There are common problems which must be 
solved and every community may be helped by 
We must see to it 


the experience of others.” 
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that this help is forthcoming. Efforts will be 
continued to put the Journal into the hands of 
as many interested readers as possible. 

At a time when wholesale injustice continues 
to spread over a great part of the civilized 
world, we think it vitally important that in our 
country the machinery of justice shall function 
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properly and efficiently, for so long as it does 
we need have no fear that our government or 
our civilization will fail from internal weakness 
or be overcome by external strength. To that 
end the American Judicature Society is dedi- 
cated. We invite the cooperation of all who be- 
lieve this to be a worthy endeavor. 


Improvement of Jury System Must Come”* 


JOHN J. PARKER, J. 


The simplification of appellate practice is coming slowly but surely. There is 
no sense in narrating the record, in filing bills of exception or assignments of 
error, or in printing the record on appeal. The case should be heard in the 
appellate court on the record made in the trial court, as has been done in 


England for more than half a century. 


IF THE judiciary of a state is unified and in- 
tegrated—if provision is made through judicial 
councils for systematic study of procedural 
problems and through judicial conferences for 
regular consideration of these by the members 
of the judiciary themselves, and if the judges 
are vested with adequate power for regulating 
the procedure of their courts, the problem of 
reforming procedure will almost take care of 
itself. It cannot be too strongly emphasized 
that the reform of procedure depends primarily 
upon the judges themselves. Councils and con- 
ferences will call their attention to reforms 
that are needed, and if they have the rule mak- 
ing power, they can take the necessary action. 
In aimost every state in the Union in which 
councils and conferences have not been estab- 
lished and the rule making power vested in the 
courts, action is underway which gives every 
promise of early success. I do not think that it 
is too much to hope that within the immediate 
future we shall see councils and conferences 
established and the rule making power vested 
in the courts throughout the Union, except 
perhaps in a mere handful of the least progres- 
sive states. 

The second objective, the improvement of the 
jury system, I regard as one of prime impor- 
tance if trial by jury is to be preserved. There 
is no man who has greater confidence in the 





*Part of the address delivered b 


Judge Parker at 
the University of Tennessee Law 


nstitute held Nov. 


jury system than I have. I not only believe 
that it is the best method of settling questions 
of fact, but I believe that it gives to us a most 
important safeguard of civil liberties. How- 
ever, the layman does not share my views. He 
does not look on the jury system as one of the 
best methods of trial practice. He looks on it 
as a gamble. And there is just enough in his 
point of view to give us pause. Three things 
must be done: (1) we must provide methods 
of selection of jurors which will eliminate parti- 
san and unfit jurors and will raise jury service 
in the esteem of the citizenship to the distinc- 
tion of high and patriotic duty; (2) the general 
verdict must be abolished except in the simpler 
class of cases; (3) and the control of the judge 
over the trial as it existed at common law must 
be restored. 

You do not hear complaints of jury trials 
in England or in the federal courts, where the 
judge exercises the power which pertained to 
the judge at common law, and, I think that if 
you will take the trouble to inquire, you will 
find that it is precisely in those states which 
have made the function of a judge that of a 
mere moderator at a town meeting, that jury 
trials have fallen into the lowest repute. 
Throughout the country there is a rising reali- 
zation that something will have to be done along 





28, 1941, published first in Tennessee Law Review, 17, 2, 
Feb., 1942. 





72 


this line, and already something is being done. 

The new rules just going into effect in 
Maryland, Texas, and a number of other juris- 
dictions provide for a proper charge to the 
jury by the judge; and it is but a question of 
time until other states wil] take similar action. 
The logic of the situation demands it. The 
judge is the only disinterested lawyer connected 
with the trial. His only interest in a case tried 
before him is to see that justice is done. He 
is experienced in weighing evidence and is not 
easily imposed upon by appeals to passion and 
prejudice. In almost every jurisdiction he has 
the power to set aside the jury’s verdict, if 
he deems it contrary to the weight of the evi- 
dence or against good conscience. Why anyone 
who desires that justice be done should object 
to his arraying the evidence and declaring and 
explaining the law applicable thereto, and thus 
aiding the jury to arrive at a correct verdict, 
is something that I have never been able to 
understand, and you can rest assured the public 
does not understand it. I do not believe, as 
Mr. Justice Holmes once said, that “The man 
who wants a jury has a bad case,”! but my 
observation has been that it is generally the 
man with a bad case who objects to the judge’s 
assisting the jury to understand it. 


JURORS NEED ASSISTANCE 


This reform has been often misunderstood. 
It does not mean, of course, that the judge 
should be allowed to become an advocate. It 
merely means that he should be allowed to help 
the jury apply the law to the facts. As the 
evidence is received, he should, where occasion 
requires, point out to the jury the relevance of 
what is being received; and, after the trial 
is concluded and the lawyers have had their 
say, he should have the power to calmly and 
dispassionately sum up the testimony and point 
out its bearing upon the issues that are being 
tried. As the jurors retire to make up their 
verdict, what should be ringing in their ears 
is not the impassioned pleas of counsel, but the 
dispassionate analysis of the judge. To limit 
the judge to stating abstract principles of law 
in charging the jury is, as someone has said, 
like putting to sea with an experienced mariner 
as captain and a crew of twelve inexperienced 





1. Holmes-Pollock Letters, vol. 1, p. 74. 


JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 





[Vor. 26 


seamen, and forbidding the captain to give any 
advice or assistance to the crew in the naviga- 
tion of the vessel. Under such an arrangement, 
it is not surprising that shipwreck should fre- 
quently result. 

The third objective, to simplify the rules of 
trial practice and the rules of evidence, is one 
which is coming very rapidly. Arizona and 
South Dakota have adopted the new federal 
rules almost in toto. Texas and Maryland have 
adopted simplified rules based in large meas- 
ure on the federal rules, and Colorado has done 
a monumental work in adopting the federal 
rules with the same numbering, supplemented 
by such additional rules as are required by 
local conditions. In many other states features 
of the federal practice, such as discovery, pre- 
trial, and so forth, are being adopted, so that 
throughout the country the trial of causes is 
becoming more businesslike and the old “sport- 
ing” theory of justice is being abandoned. 

FEDERAL RULES TRIUMPH 

There can be no doubt, I think, that the 
archaic procedure, with its time-wasting tech- 
nicalities now prevailing in many states is 
doomed; and it is inevitable that these states 
will in the near future adopt a procedure more 
nearly in accord with the conditions of modern 
life. It is highly desirable that such procedure 
be modeled on the federal rules. There is ab- 
solutely no sense in having a different kind of 
procedure in the state and federal courts or in 
different sections of the country. Diversity 
makes for confusion and misunderstanding and 
accomplishes no good purpose. When a simple, 
expeditious system has been adopted by the 
federal courts for use throughout the country, 
I see no reason why the states should not adopt 
it and relieve the bar of the necessity of learn- 
ing two systems of practice. The federal rules 
are the result of long study and the best efforts 
of the bench and bar of the entire country. It 
is possible, of course, that the lawyers of a 
single state might produce a better system for 
that state; but, to say the least, it is highly 
improbable that they will do so. Local pride 
or local inertia ought not to be allowed to stand 
in the way of the accomplishment of so great 
a good as the attainment of a simple and unified 
procedure, which the general adoption of the 
federal rules would give us. 
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Methods for Preventing Delay in Disposition of Cases 


MERRILL E. Otis, J.* 


“Whenever a case is filed in court it ceases to be exclusively the business of 
the litigant and his lawyer. It has become public business.” 


I doubt whether an abstract discussion of 
this subject would be of special value. But, 
just as I have been aided by knowing what ex- 
pedients Judge Miller and Judge Wyman and 
Judge Scott’ have adopted to combat the evil 
of the law’s delays in their districts, so there 
may be some who will find a suggestion of 
possible value in the simple methods I have 
utilized. Certainly they are simple methods. 
Each of them I borrowed from some other. I 
disavow originality. It may be that all my col- 
leagues in this conference now are using every 
one of the methods I shall mention. By these 
methods I have accomplished this result: On 
the day this paper is completed, February 20, 
1941, I have pending before me at Kansas City 
only 19 civil cases, at Chillicothe only 3 civil 
cases, at St. Joseph only 16 civil cases, a total 
of 38 cases. Of the 38, 12 have been filed with- 
in the last thirty days. I have also pending a 
total of 10 criminal cases. Five of that num- 
ber have arisen on indictments returned within 
the last fifteen days. No review in bankruptcy 
is pending. I have no matter of any kind un- 





+One of the papers read at the Conference of Federal 
Judges of the Eighth Circuit held in St. Louis in March 
1941. Published first in the Law Review of the Uni- 
versity of Kansas City, Vol. X, No. 2, page 69. 

*The distinguished Author has permitted publica- 
tion in this JourNAL of several addresses and needs no 
introduction. 

1. District judges respectively of North and South 
Dakota and Iowa. 

*Whether the work of one district is greater than 
another chiefly depends upon the relation of the civil 
business in the one district to that in the other. The 
Annual Report of the Director of the Administrative 
Office for 1940 shows the civil business commenced in 
each district in the Eighth Circuit for the fiscal year 
ending June 30, 1940. When the number of cases thus 
commenced in each district is divided by the number 
of judges in that district, the several districts rank as 
follows: (1) Western District of Missouri (225 cases 
per judge) ; (2) Eastern District of Missouri (183 cases 
per judge); (3) Eastern District of Arkansas (179 
cases per judge); (4) Western District of Arkansas 


der submission. All the matters now pending, 
if all were at issue, most probably could be 
disposed of in three weeks. I do not regard 
this condition of my docket as an achievement 
of any sort. If it is an achievement, I have 
been driven to it, not by any natural inclina- 
tion, but by a multitude of pestiferous inquiries, 
from the Senior Circuit Judge, from the Direc- 
tor of the Administrative Office, from the At- 
torney General, from the Judiciary Committees 
of House and Senate,—pestiferous inquiries, 
such as: “If any case has been pending before 
you for as long as thirty days, what excuse can 
you give?” The laziest horse will speed up 
amidst a swarm of gadflies. 

The figures I have given as to pending cases 
have no significance without the background. 
The background may be described, so far as 
this occasion ealls for it, in two sentences. The 
Western District of Missouri, as a footnote 
will demonstrate,’ has a larger volume of busi- 
ness, the number of judges considered, than 
any other district in this circuit, which, of 
course, is neither to the credit nor the discredit 





(136 cases per judge) ; (5) Southern District of Iowa 
(108 cases per judge) ; (6) District of Minnesota (107 
cases per judge); (7) Northern District of Iowa (95 
cases per judge); (8) District of Nebraska (94 cases 
per judge); (9) District of South Dakota (82 cases 
per judge); (10) District of North Dakota (80 cases 
per judge). 

If criminal business is considered (usually it adds 
little to the work of the judge), more criminal business 
per judge was commenced in the Western District of 
Missouri in the fiscal year ending June 30, 1940, than 
in any other district in the Eighth Circuit, excepting only 
the Eastern District of Missouri and the Eastern and 
Western Districts of Arkansas, in each of which districts 
a slightly larger number of criminal cases was com- 
menced. The following is the ranking of the districts on 
the basis of criminal cases per judge: (1) Eastern District 
of Arkansas (245 cases per judge) ; (2) Eastern District 
of Missouri (218 cases per judge); (3) Western Dis- 
trict of Arkansas (187 cases per judge); (4) Western 
District of Missouri (186 cases per judge); (5) Dis- 
trict of South Dakota (139 cases per judge) ; (6) Dis- 








74 JOURNAL OF THE AMERICAN JUDICATURE SocIETY 


of its judges. By the plan for dividing the work* 
each full-time judge in the Western District has 
a volume of work approximately equal to that 
of his associate and the judge who devotes 
one-half his time to the district has one-half 
that volume. The significance of these facts 
is, and the only purpose of mentioning them is, 
that, if the methods used in the Western Dis- 
trict are productive of the results here men- 
tioned, it is reasonable to assume they might 
be equally efficacious in almost any other dis- 
trict. 
AN EFFECTIVE INSTRUMENT 

I have found that the most useful tool for 
expediting business is one which already was 
in the chest, as a rule of court, when, in 1925, 
I came to this work. It had been placed there 
by Judge Van Valkenburgh, my honored 
predecessor, and by Judge Reeves, my dis- 
tinguished and able senior. The rule provides 
that no case may be continued by agreement of 
parties nor otherwise than on an application 
in writing showing good cause. The conference 
of senior circuit judges in 1924 suggested the 
rule to the district courts. I have always un- 
derstood, whether it is a fact I do not know, 
that Chief Justice Taft, who certainly did not 
invent the rule, but who equally certainly did 
not believe in letting Nature take its course 
unstimulated, prompted the conference to rec- 
ommend this rule and certain companion rules 
to the district judges.‘ 

I found this tool in the chest. When I had 
dusted it off a little, I determined to make use 





trict of Nebraska (112 cases per judge); (7) District 
of Minnesota (10 cases per judge); (8) District of 
North Dakota (100 cases per judge); (9) Northern 
District of Iowa (92 cases per judge); (10) Southern 
District of Iowa (72 cases per judge). 

The third grand division of the work of the district 
court is bankruptcy. Generally speaking it takes much 
less time of the district judge than even the criminal 
work. The work of the judge in this connection con- 
sists only of signing formal orders and of occasional 
reviews of orders of referees. Here again the number 
of cases per judge commenced in the Western District 
of Missouri in the fiscal year ending June 30, 1940, 
exceeds the number in any other district. The follow- 
ing are the number of bankruptcy cases commenced in 
the several districts: (1) Western District of Missouri 
(256 cases per judge); (2) Minnesota (222 cases per 
jude); (3) District of North Dakota (179 cases per 
judge); (4) Eastern District of Missouri (131 cases 
per judge) (3) Nebraska (126 cases per judge); 
(6) Northern District of Iowa (104 cases per iudge) ; 
(7) Eastern District of Arkansas (75 cases per judge) ; 
(8) Southern District of Iowa (72 cases per judge) ; 
(9) District of South Dakota (38 cases per judge); 
( 2) ‘a District of Arkansas (37 cases per 
judge). 
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of it. So, on my first calendar of civil cases 
in Kansas City after I began my service, I set 
out at the top of the mimeographed list of cases 
to be tried the substance of this rule and fol- 
lowed that with: This rule will be enforced. I 
have caused that announcement to head every 
calendar subsequently issued. I have enforced 
the rule, not rigidly, not harshly, always, I trust, 
reasonably, but I have never overlooked it nor 
permitted it to be overlooked. The enforce- 
ment of the Taft-Van Valkenburgh-Reeves 
Rule (so I have christened it) provoked, in the 
beginning, criticism. A few lawyers asserted 
that their cases were their business, not the 
judge’s business. It needs little argument, how- 
ever, to convince any man that those lawyers 
erred. Whenever a case is filed in court it 
ceases to be exclusively the business of the 
litigant and his lawyer. It has become public 
business. The dispatch of that business has be- 
come a duty of the presiding judge. No one 
knows so well as the judge that the piling up 
of cases by continuances obstructs the road of 
justice; no one knows so well that delays, how- 
ever any may be explained to one who will 
listen to a full statement of the facts, bring 
the courts into disrepute and tend to injure 
the reputation of a great profession; no one 
knows so well that the congestion of cases 
which results from unwarranted continuances 
tends itself to produce a condition resulting in 
applications for continuances which are war- 
ranted. Every last-minute continuance means 
that the time of the judge, of lawyers, of 





*In the Western District of Missouri, after con- 
sultation with the judges of every district in the United 
States having two judges, a plan dividing the work 
of the district was adopted in 1927. That plan was 
modified when Judge Collet was appointed to serve 
both the Western and Eastern Districts. Judge Reeves 
now has two-fifths of the cases filed at Kansas City, 
Judge Otis two-fifths, Judge Collet, one-fifth; Judge 
Reeves has all cases filed at Springfield and Joplin, 
Judge Otis all filed at St. Joseph and Chillicothe, Judge 
Collet all filed at Jefferson City. The theory is that 
each full-time judge shall have two-fifths of the work 
of the district and that the half-time judge shall have 
one-fifth. The plan has proved efficient and satisfac- 
tory. (A similar plan is followed in the Eastern Dis- 
trict of Missouri.) It is worth much to any judge to 
know what is his work. It goes without saying that 
when he has done his work, he will tender his aid 
to his colleagues. Also it goes without saying that 


when the Senior Circuit Judge ascertains that a dis- 
trict judge has a little leisure, he will take it from him, 
even as the eagle seizes upon its prey. 

‘It was one of several rules, all calculated to 
expedite business in the district courts, recommended 
by the conference in 1924. 
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litigants, of witnesses, of jurors, has been 
wasted. 


LESSER METHODS 

The expedient I just have discussed is worth 
all others put together. I shall do little more 
than enumerate these others, with a few words 
of commentary concerning each. Certain of 
them concern the first in the three stages of 
the life of a case in court, the before the trial 
stage, certain concern the second stage, the 
trial stage, and certain concern the last stage, 
the after the trial stage. 

I 

Before the trial I have tried out and now am 
using three minor expedients. First, periodi- 
cally, at least twice each month, in the clerk’s 
office, I examine new cases which have been 
filed and which have been assigned to me. That 
examination requires less than a quarter of an 
hour. When I have examined each new case I 
make a note of that case on a card, writing 
on the card the date when the case was filed, 
its style and number, a phrase describing its 
nature. So I have constructed and so I keep 
up-to-date a little card system. It occupies a 
few inches of space in my desk. I run through 
the cards often and so constantly refresh my 
memory as to what business is pending and 
what cases are dragging. Second. Once each 
month I direct the clerk to make out and supply 
me with a list of all motions which have been 
filed in my cases. Then I make out a motion 
calendar. Long since I concluded that, in mak- 
ing out such a calendar, it were best if the mo- 
tions were spread over a period of four or five 
days. If all are set on one day, the number of 
motions to be disposed of is so great that there 
is temptation to continue motions and for those 
argued only inadequate time can be allowed. If 
the motions are spread over several days not 
more than three motions generally need be set 
on any day. The result is that attorneys know 
they will not have to waste time in court await- 





®*At Kansas City every case filed whose number 
ends with “5” or “0” automatically goes to Judge 
Collet, every odd-number case, except cases whose 
numbers end with “5” goes to Judge Reeves, every 
even-numbered case, except cases whose numbers end 
with “0” goes to Judge Otis. The plan gives Judge 
Reeves and Judge Otis each two-fifths of the cases 
filed and Judge Collet one-fifth of the cases filed. As 
each case is filed it is jacketed and the jacket put in a 
drawer labelled with the name of the judge to whom 
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ing a motion which is one of twenty and also 
that when a motion is reached in which they 
are interested they will have a reasonable time 
to argue it. Having done this for them, I am 
justified in requiring them to dispose of their 
motions. The Taft-Van Valkenburgh-Reeves 
Rule expressly applies to motion calendars as 
well as trial calendars. Only in the rarest in- 
stance then is a motion passed to a later set- 
ting. And when a motion has been argued 
it is ruled, immediately, if it is possible to rule 
it immediately intelligently. (Years ago Judge 
Stone spoke to me in his kindly way—I am sure 
he has forgotten the incident—about matters 
held too long under submission. At the time I 
thought he had a particular judge in mind.) If 
it is not possible to pass at once on a motion, 
I have made it a practice to announce that the 
motion will be ruled on a day certain and I 
announce what day—an early day—that will be. 
Such an announcement I have found—it would 
not be true perhaps in the case of an industri- 
ous man—serves as a spur promoting action. 
Only recently, at a conference of the Court of 
Appeals, on which I was serving at the time as 
a necessary and unnoticed superfluity, I heard 
Judge Gardner say that only if Judge Stone 
would set a day when memoranda should be 
finished could he hope ever to finish his. It 
warmed the cockles of my heart to discover an- 
other as lazy as myself. Third. As soon as 
enough cases are at issue to make possible a 
calendar which probably will occupy at least a 
week’s time, a trial calendar is made up. I 
make up the calendar. The clerk could do it 
quite as well, but I have found that by making 
out the calendar myself I have another helpful 
review of business pending. Moreover, if I 
make up the calendar I may arrange the cases 
in some other than an order strictly mechanical, 
such as the clerk likely would feel obliged to 
follow. 





the case is assigned. A similar method is used in the 
Eastern District of Missouri for cases filed in St. 
Louis. The plan, suggested in the first instance by 
Judge Moore, was worked out at a conference of the 
five Missouri judges. Included in the plan is a rule 
prohibiting the clerk giving information to lawyers as 
to “the last number” or “the next number.” The pur- 
pose is to prevent a litigant selecting the judge who 
will preside at the trial of his case. 
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II 


The only things I have discovered which can 
be done during the trial to expedite business 
are these. First. A few minutes preliminary 
study of the pleadings in the cases set for a 
given day qualifies the judge immediately to 
examine the panel on the voir dire and affords 
him a sort of a preview of issues and an oppor- 
tunity to weigh their importance and to con- 
sider what are their difficulties. Second. The 
examination of the panel on the voir dire by the 
judge saves much time. No such examination 
in the Western District of Missouri—unless it 
was a very rare exception—-has consumed more 
than thirty minutes. Usually ten minutes is 
enough. Often it is necessary only to call 
twelve men to the box and ask counsel if the 
first twelve are satisfactory. Three times out 
of four the first twelve are accepted. In such 
a case not more than five minutes elapses be- 
tween the time when the case is called and 
when the trial begins.’ Third. A little saving 
is effected by definite announcement as to what 
time will be allowed for opening statements 
and what time for closing arguments. (On one 
occasion, when I was threatened with an inter- 
minable trial by lawyers notorious as time kill- 
ers I announced—the announcement probably 
would have shocked the Court of Appeals had 
the case reached that conservative tribunal, so 
unaware of the fact that time marches on—lI 
announced that each side might have two days 
and no more for the introduction of testimony. 
It turned out that each side had difficulty in 
filling two days). 

Fourth. Constant attention by the judge 
to repetitions and to instances of complete 
hiatus in the examination of witnesses—as if 
the lawyer’s mental processes had entirely stop- 
ped—such attention, followed by the gentle and 
kindly touch of the judicial ferule, is another 
expedient productive of good results. It is to 
be presumed that attorneys have prepared their 
cases before trial, that they do not intend 
to prepare during trial. Fifth. Night sessions 
are to be resorted to when a case takes more 
than its proper time. Whatever little incon- 
venience the night session may be to judge and 
counsel, it is an inconvenience much to be pre- 





6. The Missouri state practice which has been fol- 
lowed in federal courts is to call 18 men in a civil case, 
the same number in a criminal case where the charge 
is a misdemeanor, and 28 men in a criminal case where 
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ferred to a congestion of the calendar, which 
inconveniences a far greater number. There 
is a psychological value in the mere knowledge 
on the part of lawyers that night sessions will 
be resorted to, if necessary, which makes it 
rarely necessary to resort to them. I believe in 
night sessions, but unlike one of my colleagues 
(Judge Collet) I think they ought to end before 
the “wee, sma’ hours.” Sixth. When the trial 
of a case has been completed, if it is a jury 
case, it is submitted at once to the jury. If 
it is a case tried to the court, the temptation 
to take it under submission should be avoided. 
There is no reason why a non-jury case, the 
legal problems in which generally are not more 
difficult than in the jury case, should take 
longer to dispose of. If the issues have been 
considered in advance of trial, if counsel have 
supplied the court with trial briefs at the begin- 
ning of the trial, if the judge has given the 
same devotion to the study of the problems in 
the case that he would have given in a jury case, 
then, three times out of four, he should be able 
to decide the case upon the completion of the 
oral argument, with an oral opinion discussing 
the controverted issues. The appellate courts 
in England decide many cases immediately after 
argument. If the trial judge must take a case 
under submission, he should announce that on 
or before a day soon to be reached and defin- 
itely indicated the case will be decided. 
Seventh. In this second stage, a final ex- 
pedient contributing to the speedier disposi- 
tion of a case, which I have used during the 
last several years (formerly it never occurred 
to me) is the dictation of the judgment itself 
at the end of the oral opinion, after the an- 
nouncement of findings and conclusions. The 
usual judgment is a simple matter. I can think 
of no reason why counsel should be asked to 
formulate it. When they are asked to do so, 
frequently days, and sometimes weeks, elapse 
before it is submitted. All this time is lost. 
I have found only two cases in the last year in 
which it was not possible immediately to dictate 
the judgment and so to end the trial. In any 
event, if it should be necessary to correct the 
judgment, that can be done on motion. 





the charge is a felony. A different procedure is fol- 
lowed in some states. The Missouri system, with all 


time Saving expedients adopted, requires more time than 
the systems followed in other states, ¢.g., in Iowa. 
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III 


In the third stage of a trial, the after the 
trial stage, the possibilities of preventing 
further delays generally are overlooked. It is 
natural for the trial judge to feel that his work 
is done when the judgment or decree has been 
entered and the motion for a new trial, if there 
is one, has been overruled. In nineteen cases 
out of twenty the ruling of that motion consti- 
tutes the end of the case. In nineteen cases out 
of twenty there is no appeal. If, however, an 
appeal is taken, there is further possibility of 
delay. Extensions of time are asked by counsel 
in connection with almost every appeal taken. 
All sorts of justifications, plausible usually 
when made, are urged. If, however, diligence 
had been exercised from the time an appeal 
was determined on, rarely would it be neces- 
sary to ask extensions. What the trial judge 
can do and what often latterly I have done is 
to say to the parties when the motion for a new 
trial has been overruled: “Gentlemen, you have 
sufficient time to perfect an appeal, provided 
you begin now. Let it be understood now, so 
that no one will be disagreeably surprised here- 
after, no extensions of time will be granted.” 


A FINAL WorD 
I close with a paragraph the substance of 





7. An expedient for promoting dispatch of business 
which belongs to no one of the three stages discussed 
in this paper is the preparation and submission to the 
Senior Circuit Judge at the end of each fiscal year of 
an individual report of what work has been done in 
the year and of what work still is pending. The 
preparation of this report constitutes, for the judge 
who makes it, an annual survey, reveals the points 
where attention particularly is needed, and (assuming 
a like report by each judge in the circuit) gives to the 
Senior Circuit Judge information far more valuable 
than the report of the work of a district in which there 
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which I have borrowed from my paper on this 
very subject read to this same conference four 
years ago. I am sure no one will remember 
what I said then. It was perfume wasted “on 
the desert air.” 

The law’s delays are no new evil. They had 
become proverbial even in Shakespeare’s day. 
He ranked them with the ‘whips and scorns of 
time.” And Shakespeare was familiar with the 
courts. So was Milton. Both, for a while, con- 
templated studying law, before they decided 
finally to become, the one, “myriad minded,” 
the other, “organ voiced,” perhaps in emulation 
of the lawyer who always must be “myriad 
minded” as well as “organ voiced.” Milton 
spoke in one of his Latin poems of “the lawyer 
with his inexhaustible ten-year case.” More 
embarrassing, he spoke of the lawyer thunder- 
ing out “barbarous words to an uneducated 
court.” Dickens made the law’s delays the 
theme of a castigating, devastating novel. The 
law’s delays are an evil, which scarcely has 
been, scarcely can be, exaggerated in descrip- 
tion. The judges, if they will, at least in the 
federal courts where they are not yet shackled 
like galley slaves, may do something to root 
out this evil.? 





may be several judges. I have made such personal 
reports during each of the last three fiscal years. The 
last two were sent also to the Chief of the Division 
of Procedural Studies and Statistics in the Adminis- 
trative Office. Both Judge Stone and Mr. Shafroth 
have thought the idea of an annual report from every 
judge good. Judge Stone has suggested that I mention 
the matter to this conference. I do so in this footnote. 
It may be that others will think the preparation of 
such an annual report imposes too great a burden and 
that the reports would have little value. 





Index to State Bar Association Proceedings 


The American Association of Law Libraries 
has just published an Index to State Bar Asso- 
ciation Proceedings and Reports, including also 
those of the American Bar Association, Associ- 
ation of the Bar of the City of New York, 
Canadian Bar Association, and the New York 
County Lawyers’ Association. This book is a 
well bound volume of 640 pages, edited by Dr. 
Dennis A. Dooley, State Librarian of Massa- 
chusetts. It contains a total of 41,442 entries, 
covers 2,138 volumes, and when used in connec- 
tion with the Index to Legal Periodicals covers 
an extensive field of legal serials. This Index is 


accurate and complete. 

The large amount of legal material in the 
bar association proceedings, which heretofore 
has been inaccessible, is now available. It will 
be of use not only to librarians but to lawyers, 
judges, bar association officials, and to all others 
who desire to know what the lawyers of the 
United States and Canada have been writing 
and talking about since the Civil War. The price 
is $30.00 and the edition is limited. Copies may 
be purchased from the American Association 
of Law Libraries, Mr. Sidney B. Hill, President, 
42 West 44th Street, New York, N. Y. 
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Dissenting Opinions Are Not Without Value” 


HARLAN F. STONE, C.J. 


“THis CONFERENCE is a part, and an impor- 
tant one, of the system which Congress has set 
up for the administration of the federal courts. 
That system began with the organization of the 
Conference of Senior Circuit Judges. It was 
supplemented and greatly strengthened by the 
creation of the Administrative Office and the 
appointment of Mr. Chandler as Administra- 
tor, and finally by the-organization of the 
Judicial Conference in the several circuits. To- 
gether these constitute a democratically or- 
ganized scheme for the administration of the 
federal courts. . . Because its organization is 
democratic and those who wield its authority 
are close to the administrative problems which 
they must solve, it is, I think, capable of being 
developed into the most effective system yet 
devised. ; 

“As the work of the Conference of Senior 
Circuit Judges has progressed it has become 
more and more evident that the recommenda- 
tions which they will be called on to make for 
the better administration of justice in the fed- 
eral courts will require painstaking study; and 
that benefits will be derived from advice of the 
circuit and district judges, who are not mem- 
bers of the Conference, and from consultations 
with them. One of the functions of the cir- 
cuit conferences is to give the Senior Circuit 
Judges the benefit of such counsel and advice. . . 

DISSENTS HAVE UNIQUE VALUE 


“While the dissenting opinion tends to break 
down a much cherished illusion of certainty in 
the law and of infallibility of judges, it never- 
theless has some useful purposes to serve. It 
is some assurance to counsel and to the public 
that decision has not been perfunctory, which 
is one of the most important objects of opinion- 
writing. Although in my time there have been 
some opinions of the Court which were orig- 
inally written as dissents, the dissenting opin- 
ion is likely to be without any discernable in- 
fluence in the case in which it is written. Its 
real influence, if it ever has any, comes later, 
often in shaping and sometimes in altering the 
course of the law. 





*From an address delivered at the twelfth annual 
conference of judges of the Federal Fourth Circuit. 


“A considered and well stated dissent sounds 
a warning note that legal doctrine must not 
be pressed too far. It sometimes, for better 
or for worse, arrests a trend and sometimes 
reverses it. Its appeal can properly be only to 
scholarship, history and reason, and if the busi- 
ness of judging is an intellectual process, as we 
are entitled to believe that it is, it must be cap- 
able of withstanding and surviving these 
critical tests. 

CONFIDENCE IN CourTs Is VITAL 

“One of the most important concerns of any 
judiciary is its right relations with the public. 
No court can satisfy the public need for faith 
in the processes of justice, or can function with 
the highest efficiency without the support of 
public confidence. The public gains its impres- 
sions of the federal courts, not so much by 
what it knows of the supreme court or from the 
circuit courts of appeals, as from its first-hand 
acquaintance with what goes on in the district 
courts. For it is there that the average citizen 
who comes into court, as witness, juror or 
suitor, sees with his own eyes how justice is 
administered. And so it is that the district 
courts are peculiarly the guardians of the right 
relationship between the federal courts and the 
public. 

“That relationship is always strengthened 
by judicial punctuality, by dispatch in the han- 
dling of business, by dignity of judicial con- 
duct and procedure, and by firmness tempered 
by courtesy in the contacts of judges and court 
officials with the public. These should be the 
attributes of courts as they are said to be of 
kings. 

“And so I venture to express the hope that 
all the circuit conferences, in considering the 
procedure in the courts and the conduct of their 
business, will feel a special concern that the 
relations of the federal courts with the public 
shall be such as to command its confidence and 
respect. I am firmly of the belief that no single 
effort could accomplish so much toward main- 
taining unimpaired the dignity, the public in- 
fluence and efficiency of the federal courts.” 
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Priorities in Trials—An Effective Plan 
RICHARD HARTSHORNE 


CERTAIN WAR techniques which have proved 
their value in our wartime economy, have also 
demonstrated their worth in the courts. Indeed 
they have exploded the popular myth of the 
“law’s delays” and shown that these delays, 
when they exist, are due not to the law itself 
but to the individuals involved. 

Such, in essence, is the result of a half-year’s 
experience in the utilization of a priority list 
for trials covering hundreds of actions at law 
by the Common Pleas court sitting in metro- 
politan Essex County, New Jersey. Indeed this 
experience has shown that, contrary to the 
popular misconception, a client can have his 
case called for trial and disposed of in less than 
two months after he places it in his lawyer’s 
hands. Certainly this disproves any delay in 
the processes of the law as applied to trials. 

More specifically, when the December 1941 
term of over 300 actions at law was called, 
counsel were permitted to place their cases on 
a priority list consisting of those in which both 
sides desired prompt trial, or in which prompt 
trial was desired by one side without adequate 
reason to the contrary being presented by the 
other. As a result, some 60 cases, one-fifth of 
the total, were placed on this priority list and 
completely disposed of within three weeks from 
the beginning of the term, including a case in 
which the summons had been issued but three 


months previously. Again, when the April 
Term began, this priority list was continued, 
cases being placed thereon on motion. This re- 
sulted similarly in the prompt disposal of a 
series of litigations ripe for decision, including 
one which was called for trial only a little over 
a month from the date summons had been is- 
sued. A pending settlement in this case re- 
sulted in its final disposition in less than two 
months after the issuance of summons. 

Nor does this possible prompt disposal of 
litigations for the benefit of both the public 
and the profession require that either counsel 
or clients be rushed off their feet. For at the 
same time that the priority list is created of 
the cases ready for immediate disposition, the 
rs Ta of the causes noticed for trial were 
placed in two other lists, one the general list, 
the other cases marked “bottom of the list.” 
Thus cases not ripe for prompt trial for vari- 
ous reasons, including those where the ultimate 
character of the injuries were not yet suffi- 
ciently established, could be withheld from trial 
till the proper time. In other words, the segre- 
gation of the trial list into these three separate 
parts—priority, general, bottom—has appar- 
ently met the needs of all concerned. And per- 
haps most important of all, it has ended the 
popular myth as to the inability of the law to 
attain justice speedily. 





A Genuinely Efficient Grand Jury Inquest 


The last preceding number of the JOURNAL 
told of the extraordinary success of Judge Fer- 
guson and Prosecutor Dowling in investigating 
conspiracies in Detroit and Wayne County, 
Michigan, which resulted in the conviction of 
more than three hundred participants in graft 
(Vol. 26, No. 2, p. 42). This was possible only 
because in Michigan, since 1917, the law has 
conferred upon all judges and justices all the 
powers of a grand jury. Previous articles on 
this unique procedure were cited. 

It was stated also that “No other state has 


followed this example.” There is satisfaction 
in reporting that there is one other state in 
which the law permits this efficacious proce- 
dure. A member of the New Haven bar cites 
chapter 334, section 889f of the Connecticut 
Statutes Supplement of 1941, where appears an 
excellent provision for crime investigation. 
Every judge of the superior court is empow- 
ered to order an inquiry before any such judge 
or state referee, who may compel the attend- 
ance of witnesses and the production of docu- 
ments. The state’s attorney, or any other at- 
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torney appointed by the court for the purpose, 
may examine witnesses and the referee may 
punish for contempt any failure to answer 
proper questions. The inquiry is conducted 
publicly or privately as the court may direct 
and the report of the referee with transcript 
of testimony is duly filed. 

Recently a very bad situation developed in 
one of the Connecticut counties. Persons sen- 
tenced by the court of common pleas were dis- 
covered to be at large before the expiration of 
their terms. The explanation was “clerical 
error.” The state’s attorney for the county, 
after some investigation, was evidently skepti- 
cal and asked one of the superior court judges 
to refer the matter to a state referee. In Con- 
necticut all retiring judges of the superior 
court become state referees and the matter was 
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referred to one of them under the chapter cited. 
As a result of the investigation the court of 
common pleas sent to jail for substantial terms 
for contempt of court those found to be re- 
sponsible for the “errors” (which were not 
clerical). 

In states in which a grand jury must inves- 
tigate every reported felony there should be a 
correction, even though it means an amendment 
of the constitution. Such states are two or 
three generations behind the times. When 
there is no danger that witnesses and partici- 
pants may leave the jurisdiction, it has been 
found sufficient in many states to issue a war- 
rant of arrest after a preliminary examination 
before a minor magistrate. The routine use 
of a grand jury in all felony cases is an in- 
ferior and primitive method. 





High Value Given Pretrial in D. C. Court 


For the benefit of the JOURNAL’S readers The 
Hon. Bolitha J. Laws of the U. S. District court 
for the District of Columbia submits the fol- 
lowing impressive data concerning pretrial con- 
ferences in his court. The period covered is 
the October term, 1941, selected by the Assign- 
ment Commissioner for a special study and re- 
port. The request was for the percentage of 
cases disposed of by settlement as a direct re- 
sult of the pretrial conference. 

Jury Actions: When final disposition of a 
case is made without trial it is said to be dis- 
posed of “by praecipe.” 632 cases available 
for pretrial were disposed of in that term by 
praecipe, and of these 378 cases, or 59.8 per- 
cent, were terminated finally as a direct result 
of the pretrial conference. 

Non-Jury Actions: Of 436 cases disposed 
of by praecipe, there were only 140 available 
under the rule for pretrial conferences. Of 
these 140 cases 100, or 71.4 percent were 
terminated as a direct result of pretrial con- 
ferences. 

These are impressive figures. A precise es- 
timate of the saving time to the court and to 
counsel and litigants cannot be known, but it 
appears to be quite beyond any hope for eco- 
nomical adjudication that existed before pre- 


trial conferences became possible in this court. 
Judge Laws’ interest in prompt and realistic 
justice accounts in considerable measure for 
this excellent report. 

The Assignment Commissioner adds this 
note: “These figures have been derived by 
actual count of ‘case cards’ of disposed cases. 
A case was considered settled due to pretrial 
conference if settlement was reached after pre- 
trial notices were sent, and before case was 
finally disposed of by trial court. Settlements 
reached before pretrial were not counted.” 


TEXT OF PRETRIAL RULE 


Rule 11 (D): Daily Assignment for Pretrial 
and Trial. 

From the general calendar the Assignment 
Commissioner shall prepare and post the daily 
assignments for pretrial and for trial. Except 
when otherwise directed he will not assign for 
pretrial any action for divorce, maintenance or 
nullity of marriage, or against the Commis- 
sioner of Patents for a patent, or against the 
United States for War Risk or other life insur- 
ance. Before assigning for trial a case against 
the United States for War Risk or other life in- 
surance he will consult with the Commissioner 
of Veterans’ Cases as to a suitable time.” 


~ > 











~ > 





OctToBerR 1942] 


STATES PROFIT FROM FEDERAL RULES 81 


Simplified Pleading and the Demurrer 


CHARLES E. CLARK, J. 


It is timely to say of the “new federal rules” 
that they constitute our only successful in- 
stance of comprehensive improvement in the 
field of civil procedure. The importance of this 
modernized procedure cannot be overstated. 
The rules have not only simplified, modernized, 
and expedited justice in the United States 
courts; they have become unavoidably the 
source from which long deferred reform in 
civil procedure in nearly all of the states is 
being accomplished. In two states, Arizona 
and Colorado, it has been proved that virtually 
the entire code is acceptable in place of the 
medley of rules previously relied upon. In nu- 
merous states minor, but significant, adapta- 
tions from the federal practice have been ac- 
cepted. So successful, indeed, has the code been 
that there can be few proposals for changes 
in civil procedure which are not immediately 
tested by reference to our comparatively new 
standard. 

Prominent among those who were chosen to 
produce the new rules was Charles E. Clark, 
then dean of Yale Law School, and now a mem- 
ber of the United States circuit court of 
appeals for the second circuit (New York, Con- 
necticut and Vermont). In a monograph en- 
titled “Simplified Pleading,” prepared under the 
auspices of the Special Committee on Improv- 
ing the Administration of Justice of the 
American Bar Association (published origi- 
nally in 27 Iowa L. R. 272 (1942), Judge Clark 
presents a penetrating critique of the pleading 
rules, amounting to an argument against re- 
taining the historic demurrer, even in sub- 
stance. As he points out, modern reform, while 
abolishing the demurrer by name, has retained 
its substance as a motion to dismiss. It is his 
hope that further discussion of the proposal 
will be had by judges and lawyers throughout 
the country. This has a direct bearing upon 
the proper sphere of activity of the Advisory 
Committee on Rules of Civil Procedure which 
the Supreme Court has recently reconstituted. 
Whether it should be merely a sitting, inactive 
committee, as some suggest, or whether it 





should be an active standing committee, de- 
serves our attention. 


RULES COMMITTEE SHOULD BE ACTIVE 


At the recent meeting of the American Bar 
Association in Detroit the Committee on Juris- 
prudence and Law Reform submitted a report 
which recommended the policy of continued 
activity on the part of the Supreme Court’s 
Advisory Committee on Rules of Civil Proce- 
dure. The report was approved. This position 
was vigorously championed by Judge Clark in 
his article entitled “The Proper Function of the 
Supreme Court’s Federal Rules Committee,” 
which appeared in the American Bar Associa- 
tion Journal for August. 

With the Author’s consent the portions of the 
monograph which best set forth his attitude 
toward the demurrer are quoted here. 

How MAY PLEADING FUNCTIONS BE DEFINED? 


If admissions from opponents, therefore, 
must necessarily be nothing more than a minor 
and more or less unexpected by-product of the 
formal pleadings, if the purpose of pleadings 
is as above stated, how may we cast a rule to 
express this purpose? The usual modern ex- 
pression, at least of text writers, is to refer to 
the notice function of pleadings; notice of the 
case to the parties, the court, and the persons 
interested. This is a sound approach so far 
as it goes; but content must still be given to 
the word “notice.” It cannot be defined so lit- 
erally as to mean all the details of the parties’ 
claims, or else the rule is no advance. The no- 
tice in mind is rather that of the general nature 
of the case and the circumstances or events 
upon which it is based, so as to differentiate 
it from other acts or events, to inform the op- 
ponent of the affair or transaction to be liti- 
gated—but not of details which he should as- 
certain for himself in preparing his defense— 
and to tell the court of the broad outlines of the 
case. Thus it serves the purposes referred to 
above of routing the case through proper court 
channels for the choice of jury or other form 
of trial and the like, and, ultimately, for the 
application of res judicata to the final judgment 
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rendered. The latter may perhaps be consid- 
ered the final test, for if the pleadings isolate 
the events in question from others sufficiently 
to show the affair which the judgment settles, 
then the parties will have the protection they 
are entitled to against relitigation of the same 
matter. 

Hence, while a useful rule may perhaps be 
framed in terms of notice, I think the Federal 
Rules follow a wiser course of stating a still 
more general and, if you please, more legal re- 
quirement—“a short and plain statement of the 
claim showing that the pleader is entitled to 
relief”—and then rounding out the picture by 
some separate general directive provisions and, 
most important, some illustrative forms to in- 
dicate “the simplicity and brevity of statement 
which the rules contemplate. .. .” 


ABOLITION OF THE DEMURRER 


One of the first planks of pleading reform, 
therefore, has usually been the abolition of the 
demurrer. Hence the federal equity rules and 
those of New York and other states did for- 
mally abolish the demurrer. The difficulty is 
that a substitution of the motion to dismiss, 
sharply distinguished from all other motions, 
amounts in essence to not much more than a 
' change of name, without meeting the problem. 
Real reform must go further. It is to be found 
in the English system, Order 25, Rules 1-4, 
which is simple and direct and apparently quite 
satisfactory. Here all objections are stated in 
the ordinary pleading—in the answer when 
made by a defendant—and, upon request of 
the parties or order of the court, may be called 
up for preliminary hearing and disposition if 
in the opinion of the judge decision will sub- 
stantially dispose of the whole action or a dis- 
tinct part thereof. There is further power to 
strike out a pleading summarily as disclosing 
no reasonable cause or answer or as being friv- 
olous or vexatious. This latter power is availed 
of only in the clearest of cases. Obviously this 
system effectively eliminates all preliminary 
skirmishes except where the judge sees a real 
possibility of advancing the final adjudication 
by them. A party is still protected, however, 
as to points he really believes in by the oppor- 


tunity to bring all of them up at the actual 
trial. 
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CRITICISM OF FEDERAL RULE 12 


Federal Rule 12 in effect permits both the 
code and the English method at the option of 
the pleader, somewhat controlled by the judge. 
Under subdivision (b), it is provided that every 
defense, in law or fact, shall be asserted in the 
responsive pleading—thus to that point stating 
the English rule; but then it is added that cer- 
tain defenses may at the pleader’s option be 
made by motion. Here follows the statement 
of six different defenses, of which the first five 
deal with jurisdiction, venue, and process, and 
the last, with failure to state a claim upon 
which relief can be granted. A later subdivi- 
sion, (g), requiring generally the useful and 
desirable step that all motions must be con- 
solidated and raise all objections then available, 
contains the further exception that defenses 
(1) to (5) may be raised preliminarily to other 
motions. In net result, therefore, we have the 
pleader entitled to make, first, his motion deal- 
ing with jurisdiction, venue, and process, next 
his motion for failure to state a claim, and 
finally his answer on the facts. Lawyers who 
have objected to any need of the Federal Rules 
in their own jurisdictions have pointed out with 
a good deal of reason that this is merely the 
old plea in abatement, the demurrer, and the 
plea in bar under a different name. All the 
difficulties of the separate hearings are there- 
fore still possible. 

It is true that subdivision (d), while provid- 
ing for a preliminary hearing on these defenses 
on application of any party, does add “unless 
the court orders that the hearing and deter- 
mination thereof be deferred until the trial.” 
Thus a strong-minded judge may override the 
desires of counsel and apply practically the 
English system, although the form of statement 
of the rule perhaps suggests that this should 
be the exception, rather than the ordinary 
course. That federal judges are often availing 
themselves of this authority tends to show the 
desirability of the English practice. 

On the other hand, other judges have gone 
even farther in preserving the old demurrer 
under a new name, more so, it is believed, than 
is justified by the formal rules. They do this 
by the adoption of the old common-law rule 
against the speaking demurrer and hold that a 
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motion for dismissal cannot be supported by 
affidavits bringing in any matters not apparent 
on the face of the opposed pleading. This con- 
clusion appears to be contrary to the provisions 
of Rules 6(d) and 43(e), authorizing the use of 
affidavits; and since the summary-judgment 
rule, 56, clearly is contra, such a holding makes 
small differences of form and nomenclature of 
motions of perhaps decisive significance. More- 
over, it is opposed to the spirit of the rules (in- 
cluding the provisions on amendments herein- 
after discussed), for it requires decision upon 
the basis of the formal papers before the court, 
and not upon what counsel show to be the real 
issues. It is a glorification of the mere form 
of allegation, not justified by the remainder of 
the rules. This has not been followed by appel- 
late courts, but it would seem wise to disaffirm 
it expressly, as can be done by a special provi- 
sion in this rule or in the summary-judgment 
rule which will provide directly for the use of 
affidavits in all cases and decision upon the 
merits, rather than upon the form of allegation. 


INUTILITY OF BILLS OF PARTICULARS 


Another important provision of Rule 12 is 
(e), “Motion for More Definite Statement or 
for Bill of Particulars,” which has already been 
the subject of more judicial rulings than any 
other section of the rules. In this rule it is 
provided that a party may make this motion as 
to any matter “which is not averred with suffi- 
cient definiteness or- particularity to enable him 
properly to prepare his responsive pleading or 
to prepare for trial.” This, unfortunately, has 
proved ‘somewhat of an invitation to counsel 
once more to seek for particularization, and 
hence for admissions from the opponent on the 
paper pleadings. Since in some states such mo- 
tions are freely granted, this is not unnatural. 
The words “to prepare for trial” were particu- 
larly unfortunate, since they were seized upon 
as grounds for the compulsory statement in the 
opposed pleading of all the details which the 
movant would have to meet at trial. Even 
though the federal judges have usually been 
most chary of granting these motions and have 
steadily pointed out that the simple and efficient 
method of procuring information as to which 
the movant might be in real doubt was by one 
of the several effective discovery practices, the 
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hope still seems to persist. One judicial con- 
ference (the Second Circuit) has voted to rec- 
ommend the omission of any provision for bills 
of particulars and for any requirement of in- 
formation by the pleadings to prepare for trial. 
It is suggested that the recommendation should 
go even further and provide for elimination of 
this entire provision. After all, under the pres- 
ent scheme the pleadings are not the place to 
obtain particularization of the case. The gen- 
eral objection that no claim for relief or defense 
has been stated would, of course, still be open 
and is all that is necessary. If a claim or 
defense is legally stated, then the matter of 
particularization should be foregone. The par- 
ties are protected by discovery, pre-trial, and 
summary judgment. 

The author therefore believes that a system 
of procedure which will substantially eliminate 
motion practice dealing with pleading forms 
and force adjudication upon the merits, either 
by way of summary judgment or trial, is desir- 
able. A draft of a rule to embody these views 
appears in the section “Summary and Recom- 
mendations” of the monograph. 

Judge Clark then sets forth his ideas for a 
model system of simplified pleading, which in 
general follows the present federal rules except 
as to the one point to which his criticism is di- 
rected. He then submits a proposed new form 
for Rule 12 as follows: 


RULE 12. DEFENSES AND OBJECTIONS 


“(a) When Presented, Every defense or 
objection, in law or fact, to any claim for re- 
lief in any pleading shall be asserted in the re- 
sponsive pleading thereto, if one is required 
under these rules; otherwise it may be asserted 
at the trial without formal pleading. No de- 
fense or objection is waived by being joined 
with one or more other defenses or objections 
in a responsive pleading. 

“(b) Preliminary Hearing. Whenever in 
the opinion of the court a decision in advance 
of trial on a defense or objection may substan- 
tially dispose of the whole action or any distinct 
part of it, the court, upon suggestion of a party 
or of its own initiative, may order an imme- 
diate hearing of such defense or objection. 
Either party may then submit affidavits and 
the action shall proceed as provided in Rule 56. 

“(c) Striking Improper Pleadings. The 
court, at any time upon suggestion of a party 
or of its own initiative, may order stricken any 
pleading clearly improper, frivolous, or scan- 
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dalous, or any part of a pleading containing 
matter clearly redundant, immaterial, imper- 
tinent, or scandalous, or which may tend to 
prejudice, embarrass, or delay the fair trial of 
the action. 

“(d) Waiver of Defenses. A party who 
presents any defense or objection in law to a 
prior pleading shall at the same time present 
all other defenses and objections then available 
to him, and waives any he does not so present, 
except that (1) the objections of failure to 
state a legal claim or a legal defense may al- 
ways be made at the trial, subject, however, to 
any evidence that has been received pursuant 
to any subdivision of Rule 15, and (2) lack of 
jurisdiction of the subject matter of the action 
shall always be noted by the court whenever 
or however brought to its attention.” 


THE MOTION FOR SUMMARY JUDGMENT 


Closely integrated with this rule in purpose 
and mode of operation is the rule on summary 
judgments, which must therefore be reframed 
and made consistent with the above proposal, 
as follows: 


“Rule 56. Summary Judgment. 

“(a) When Had. A party seeking to recov- 
er upon, or against whom is asserted, a claim, 
counterclaim, or cross-claim, including a de- 
mand for a declaratory judgment, may, at any 
time after an adverse party has appeared in 
the action, move with or without supporting 
affidavits for a summary judgment in his favor 
as to all or any part thereof. The motion shall 
be served at least [10] days before the time 
specified for the hearing. The adverse party 
prior to the day of hearing may serve opposing 
affidavits. 

“(b) Summary Judgment on a Defense or 
Objection in Law. When a motion for summary 
judgment is served by a party who is required 
to serve a responsive pleading, he shall serve 
such pleading prior to, with, or as a part of 
his motion or affidavits. The motion shall be 
considered an application to the court under 
Rule 12 (b) for preliminary hearing; and if 
the court order such hearing, it shall be pro- 
ceeded with as hereinafter set forth. 

“(c) Proceedings on Motion. The judgment 
sought shall be rendered forthwith if the plead- 
ings, depositions, and admissions on file, to- 
gether with the affidavits, if any, show that, 
except as to the amount of damages, there is 
no genuine issue as to any material fact and 
that the moving party is entitled to a judg- 
ment as a matter of law.” 

The remaining subdivisions of this rule, (d) 
to (g), remain as in the original Rule 56, 
namely: (d) Case Not Fully Adjudicated on 


Motion; (e) Form of Affidavits; Further Testi- 
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mony; (f) When Affidavits are Unavailable; 
(g) Affidavits Made in Bad Faith. 


EFFECT OF PROPOSED CHANGE 


A further note of explanation of proposed 
Rule 12 may be desirable. In it the long (b) 
of the existing rule would become the short 
(a), a simple statement of the English system 
of objections in law as a part of the answer; 
present (d), concerning preliminary hearings, 
would all be omitted, thus eliminating motions 
form, wherein hearing at trial is made the 
more usual course; present (c), (e), and (g) 
would become new (b), but in the English 
to correct pleadings and anything equivalent 
to the old formal demurrer; present (f) would 
be (c) limited to the English summary motion 
for clearly improper pleadings; and present (h) 
would be restated as (d) to define waivable 
and non-waivable objections. Thus one would 
present all his defenses—except as to subject- 
matter jurisdiction, or pleadings clearly frivol- 
ous or improper—by answer or motion for 
summary judgment. Indeed, this rule and the 
summary-judgment rule might be easily com- 
bined; but it is believed that the two separate 
rules will be more familiar to pleaders who 
have been accustomed to viewing answers and 
summary-judgment motions separately. More- 
over, while the two rules overlap, each one does 
have a separate area of operation—the first as 
covering, among other things, the ordinary an- 
swer and reply to a counterclaim, and the sec- 
ond as: providing also for the motion by a 
plaintiff. 

Hence by this rule, the only available objec- 
tion to the sufficiency of a pleading is the 
substantial one of failure to state a claim or 
defense; and when made, it will be disposed 
of as a summary judgment on all the plead- 
ings, affidavits, or other material then before 
the court, rather than merely upon the formal 
averments objected to. This result is assured 
further by the requirements of Rule 56 (b), 
above, that the party moving for a summary 
judgment must disclose his answer (or reply, 
as the case may be) either before or as a part 
of his moving papers; he, too, like the plaintiff 
as to the latter’s original claim, must show the 
merits of his case whenever the cause goes 
before the court for adjudication, and he can- 
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not reserve part for another day. This accords 
with the teachings of experience which show 
that short-cuts even on such matters as juris- 
diction or service of process are not helpful; 
for real defects of this sort are the great ex- 
ceptions, not the rule, and procedure for sepa- 
rate attack, as of right and prior to a showing 


EssENTIAL POWERS 85 
of the merits, simply invites dilatory action. 
As drafted, the rule prevents the court from 
being forced to piecemeal examination of the 
issues and permits it to view them all, and thus 
reach a really informed decision as to whether 
final judgment can then be entered or whether 
a full trial should be had. 





Historic Blunder in Construing Constitutions 


In an address delivered in April of this year 
at a meeting of the Texas Civil Judicial Coun- 
cil, a significant argument was presented by 
Justice W. N. Stokes, of the Court of Civil Ap- 
peals, (seventh district, Amarillo) who is also 
a member of the Council. The early history of 
the courts in Texas was briefly told. In refer- 
ence to the constitution he cited the provision 
which divided the powers of government be- 
tween three distinct departments, “each of 
which shall be confided to a separate body of 
magistracy, to-wit: those which are legislative 
to one, those which are executive to another, 
and those which are judicial to another; and no 
person or collection of persons, being of one of 
these departments, shall exercise any power 
properly attached to either of the others, except 
in the instances therein expressly permitted.” 

Article V, Sec. 25, Constitution of 1876, pro- 
vided that the Texas supreme court should have 
power to make rules and regulations for that 
court, and the other courts of the State, to regu- 
late proceedings and expedite dispatch of busi- 
ness therein. In 1891 congestion in the 
Supreme court led to amendment of the consti- 
tution by which the present system of civil 
courts of appeal was established. The legisla- 
ture, in submitting the amendment, re-wrote 
the judiciary article and made provision for 
power in the supreme court to make rules for 
the government of the courts that were “not in- 
consistent with the laws of the state.” 

Justice Stokes takes the reasonable position 
that the grant to the supreme court to make 
rules of procedure “not inconsistent with the 
laws of the state” was intended to confer on the 
court the power to make rules of procedure, and 
also “to preserve the assurance that such rules 
would not interfere with the substantive laws, 


or statutes of a substantive nature, that might 
be enacted by the legislature. Legal thinking 
discerns a distinction between rules and laws, 
and the amendment seems to indicate that such 
distinction was recognized by those who 
framed it. . .” 

“The suggested interpretation would have a 
solid base in the rule of interpretation which 
prescribes a course which will harmonize appar- 
ently conflicting elements in constitution and 
statutory provisions where such a course is pos- 
sible and does not conflict with sound reason- 
ing.” 

In construing the new provisions the courts 
of Texas, like those in other states that had 
codes of procedure imposed upon them by legis- 
lative action, made no distinction between rules 
of procedure which guide judges and litigants, 
and laws (statutes) which establish courts and 
equip them with judges and other officials. The 
legislature was assumed to be supreme; the 
courts could not alter any rule embodied in the 
code. 

In this vital renunciation the courts of both 
common law and code states were in agreement, 
and with virtually no resistance from either 
bench or bar. There was an instinctive accept- 
ance of legislative hegemony. This left lawyers 
free to lobby in legislature for procedural 
changes which tended to absolve them from re- 
sponsibility. In nearly all states, and especially 
where the degenerative tendency was strong, 
the judicial office was an elective office and for 
a relativly brief term. The bench became to a 
considerable degree subservient to the interests 
of practitioners. Neither judges nor lawyers 
were subject to organized influence or control. 

The judicial function, Justice Stokes shows, 
is relatively modern. “It is interesting to note 
that, until comparatively modern times, the ex- 
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ecutive and legislative departments not only su- 
pervised the judicial branch, but insisted upon 
actual participation in its functions. Courts 
frequently were composed of governors and 
their councils with members of the legislature, 
justices of the peace or laymen as members. 

“During this formative period the courts 
themselves entertained no conception of their 
responsibility, not to mention their right, to 
formulate general rules by which their investi- 
gations and decrees should be guided.” 

Then, in the midst of confusion came the 
Field code, a masterly job of rule-making, and 
inevitably a statute, because systematic rules 
that would modernize, simplify and standard- 
ize justice could not possibly derive from 
groups of judges or from unorganized practi- 
tioners. And with the Field code came inevit- 
ably the tinkering by legislators and the loss 
of responsibility for justice on the part of the 
bench. 

Justice Stokes says that “while few legal 
scholars were impressed with the binding force 
[of the code], everyone (including the courts 
themselves) was pleased to accept its rules and 
abide by them for the simple reason that they 
relieved an intolerable condition and enabled 
the courts to proceed in some degree of har- 
mony with the administration of the substan- 
tive law...” 

“While our original code of procedure was 
perhaps characterized by reasonable evidence of 
a genuine and sincere purpose to clothe the 
courts with a system of procedure under which 
they could administer the law in an efficient 
manner, many subsequent enactments have 
bristled with a superabundance of paternalism 
and actually hindered and impeded the courts 


in their efforts to properly perform their func- 
sen 


The courts’ power to declare a statute uncon- 
stitutional “is interpretative in the purest 
sense and extends only to a declaration, based 
upon the provisions of the constitution, that 
the enactment is not authorized by—or is con- 
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trary to—the provisions of the fundamental 
law. . . A properly organized judicial depart- 
ment would, therefore, control the interpreta- 
tion of enactments which involve administra- 
tive elements and which require prompt 
analysis, or virtually day-to-day construction. 
This element of jurisdiction is now largely com- 
mitted to boards, bureaus and commissions, the 
personnel of which are, as a rule, wholly un- 
informed as to rules of procedure and know 
nothing whatever of the principles of law which 
sound reason and law demand should govern 
the processes that are involved. . .” 


“There is no reason why a flexible judicial 
system could not be evolved that would be 
capable of establishing tribunals amply quali- 
fied to meet the modern demand in this regard, 
and, at the same time, preserve the orderly 
processes of interpretation and application, the 
necessity of which inspired the original con- 
cept of a judicial department in constitutional 
government.” 


Justice Stokes, while declaring that he had 
no illusions as to acceptance of his proposals, 
proceeded with a sketch of a judicial system 
which would take over much of what has been 
diverted by the legislature to “quasi-judicial” 
bodies. 

[The Editor wishes to suggest that needed 
reforms have been blocked by limitations writ- 
ten into constitutions which are too difficult of 
amendment; that the lawyer’s rapturous con- 
tentment with jury trial in its rigid form has 
done much to prevent that development of judi- 
cature which present experience warrants, and 
which could be shaped and tested if power were 
possessed by the judges, bar association offi- 
cers, and our statesmen of industry—the men 
who resolve by experiment the tremendous 
problems of modern business. The legal profes- 
sion finds it difficult even to project a standard 
of efficiency, but it is far in advance of where 
it stood ten years ago.] 





DOES ANYBODY really believe that a jury is more likely to render a true verdict 
without the advice of the court than with it? Does any one believe that a jury in 
our federal court is less likely to reach the truth than in our state courts?— 
John H. Dennison, C.J. 
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Majority Verdicts in the United States 


GLENN R. 


JURY TRIAL has been under attack for years. 
Other civilized countries are able to dispense 
a high type of justice without it. In Canada 
and even in England, its birthplace, its use in 
civil actions is slight when compared with our 
states. Nowhere else in the world is it used as 
much as in the United States. 

It has been argued that we, too, should 
abandon it or relegate it to a less conspicuous 
place in our judicial machinery,! but that does 
not seem likely to happen for a long time. In 
spite of its faults, jury trial has some virtues 
and advantages for the sake of which many 
people think it should be preserved. No other 
institution in the country is more firmly asso- 
ciated in the public mind with the idea of lib- 
erty. Let anybody say anything against jury 
trial and a thousand voices will shout him down. 

Faced with the prospect of having juries with 
us for an indefinite time to come, we are not 
obliged to accept all of their shortcomings and 
do nothing about them. Jury trial can be im- 
proved. Use of the key-number system of jury 
selection in Detroit, Cleveland and Los Angeles 
has demonstrably improved the quality of 
jurors.2, Standardized jury instructions, de- 
veloped in California in the last few years, and 
more recently in Chicago, assist intelligent 
jurors to return verdicts with a better under- 
standing of the applicable law.* Restoration of 
the power of the common law judge to com- 
ment on the evidence has helped jurors in the 
federal system and in a number of the states 
to find their way through a maze of detailed 
and conflicting evidence and base their verdicts 
on relevant facts. Use of special juries where 





1. See list of articles attacking jury trial in a foot- 
note to John H. Wigmore, “A Program for the Trial of 
Jury Trial,” 12 Jour, A. J. S. 166, 167. See also in this 
Journal, Russell Duane, “Civil Jury Should be Abol- 
ished,” 12:137; Thomas G. Long, “Should It Be Abol- 
ished?” 14:162; and other articles, 15:156, 16:167, 
13:16 and 9:71. 

2. Cleveland, 15 Jour. A. J. S. 8, 15:186, 22:226; 
Detroit, 21 Jour. A. J. S. 222, 22:225; Los Angeles, 22 
Jour. A. J. S. 265. ; 

3. California, 23 Jour. A. J. S. 177; Chicago, 21 
Jour. A. J. S. 198, 25 :149. f 

4. “A Program for the Trial of Jury Trial,” 12 Jour. 
A. J. S. 166. ’ 

5. Seventh Annual Report, Judicial Council of New 


WINTERS 


unusual and difficult fact situations are pre- 
sented, and use of special verdicts when applica- 
tion of difficult law to simple facts is required— 
both are being adopted to improve the func- 
tioning of jury trial. Juries of as few as three 
men have been used in place of the usual twelve 
to cut down the cost, and there are a number 
of states where defendants in criminal cases 
are permitted to waive their constitutional 
right to jury trial if they wish to do so. 

The foregoing is not a complete list of cur- 
rent jury reforms. As Dean Wigmore has 
pointed out,4 very few of the common com- 
plaints against jury trial are inherent and irre- 
mediable. If the ink and energy used in gratui- 
tous encomiums of jury trial had been devoted 
to the promotion of well-known, tested, success- 
ful, but scantily-used improvements, there 
would be less reason for criticism. The purpose 
of this article is to discuss one well tested and 
useful jury reform—the majority verdict. 


DISAGREEMENTS ARE COSTLY 


Jurors, like judges, do not always agree. 
Disagreements are costly, for if the conflicting 
views cannot be reconciled there must be either 
a new trial or an abandonment of the case. In 
1937 disagreement occurred 776 times in 13,883 
civil jury cases in the state of New York, 
enough to prompt the New York judicial council 
to recommend doing away with unanimous ver- 
dicts.5 

Even when a unanimous verdict is rendered, 
there is grave doubt that it always represents 
a genuine agreement of the jurors. In the past, 
courts have gone to absurd lengths to force a 
unanimous verdict on an unwilling jury.® Dis- 





York, page 31. 

6. “Our ancestors insisted on unanimity as of the 
essence of the verdict, but were unscrupulous how that 
unanimity was obtained. Whether the minority gave 
way to the majority, or the reverse, appeared to them 
a matter of indifference; it was a contest between the 
strong and the weak, the able-bodied and the infirm, as 
to who best could endure hunger and thirst and all the 
discomfort incident to confinement. .. . In our day we 
look upon trial by jury and the principles upon which 
juries ought to find their verdicts in a different way. 
We desire unanimity, it is true, but the unanimity not 
of coercion but of conviction.” Cockburn, C. J., in 
Winsor v. Queen (1866) 6 B & S. 143, 122 Eng. Rep. 
1150. 
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senting jurors are not sent to prison today, but 
they and their fellow-jurors are, at a very 
minimum, kept from normal life and occupation 
until agreement is reached. The 776 disagree- 
ments in New York in 1937 represented 776 
cases wherein one or more jurors had the for- 
titude or conceit or secret motive to disagree. 
It may easily be surmised that in a number of 
cases and, of course, with no assigned reason, 
some jurors signed verdicts merely to get their 
freedom. 

If we could be sure that the minority would 
always yield we need not worry about unjust 
results, for the majority in juries as elsewhere 
is usually right. In such cases the unanimous 
verdict is really a majority verdict, and our 
only concern is for the juror who is compelled 
to violate his conscience in order to achieve an 
apparent but unreal and unnecessary unanim- 
ity. Probably in no other system of voting, 
however, is there such unlimited opportunity 
for a determined minority to coerce a majority. 
If strict unanimity is required, one bull-headed 
juror can deliver his ultimatum to his fellow- 
jurors and retire to a corner, and if he can 
stick it out long enough there can only be a dis- 
agreement and new trial or a verdict in accord- 
ance with his views. Too often it is the latter. 
Especially is there danger that, once the fact of 
liability has been decided, the minority opinion 
will control the amount of damages. 


MAJorITy VERDICTS ARE Not NEw 


The obvious remedy for these evils is a rule 
that three fourths, or five sixths, or some other 
proportion less than the whole shall be able to 
render a verdict. This is not a novel idea. In 
1745 Viner’s Abridgment mentioned a case in 
which a verdict was accepted from eleven 
jurors, and cited two undated but ancient cases 
to prove that at one time it had been a prac- 
tice “at least in civil causes” to query the jurors 
separately and if no agreement seemed possi- 
ble to take and record both verdicts and render 
judgment “ex dicto majoris partis juratorum.”* 
In Connecticut the constitution of 1650 pro- 
vided for verdicts by eight out of twelve jurors.® 

In spite of these precedents and others, the 





7. Vol. 21, page 341, title “Trial.” 

8. State v. st 75 Conn. 206, 219. 

9. American Publishing Co. v. Fisher (1897) 166 
U. S. 464, 41 L. Ed. 1079, 17 S. Ct. 618. This has re- 
cently been superseded by Rule 48 of the new Federal 
Rules of Civil Procedure. 
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unanimous verdict established itself securely 
as a characteristic feature of English common 
law, and when American common law separated 
itself from that of England it took the unani- 
mous verdict with it. Thus we have a direct 
and positive statement by the supreme court 
of the United States that the jury trial guar- 
anteed in the constitution of the United States 
is a common-law jury with a unanimous ver- 
dict.® 

The fact that the federal guaranty applied 
only to suits cognizable at common law gave the 
supreme court of Avizona an opportunity to 
hold in 1899 that a statute providing for ma- 
jority verdicts could be invoked in cases arising 
under territorial statutes.’ In 1916 the United 
States supreme court gave its clear approval to 
majority verdict statutes for state courts under 
state constitutions. It even went so far as to 
uphold their use in cases involving federal stat- 
utes, such as the Federal Employers’ Liability 
Act, so long as the trial was in a state court." 
This was merely another way of saying again 
that the seventh amendment to the United 
States constitution does not apply to the states, 
and most of the western states had already gone 
ahead on that basis to enact majority verdict 
statutes. 


CONSTITUTIONAL BARRIERS 


Unfortunately, this decision does not give an 
open road to jury reformers in all of the states, 
because provisions in a number of the state 
constitutions have been held by their own courts 
to require the unanimous verdict. A Florida 
statute providing for majority verdicts in cer- 
tain land controversies was held to be in con- 
flict with a constitutional provision that “the 
right of trial by jury shall be secured to all and 
remain inviolate forever,” the court adopting 
the same interpretation of that clause as the 
United States supreme court had adopted in 
American Publishing Co. v. Fisher.12 A statute 
in North Dakota providing for a five sixths 
verdict in civil cases after twelve hours of 
deliberation was held unconstitutional by the 
state supreme court on the ground that the 
trial by jury guaranteed in the North Dakota 





10. Providence Gold Mining Co. v. Burke (1899) 6 
Ariz. 323, 57 Pac. 641. 

11. Minneapolis and St. Louis R. Co. v. Bombolis, 
(1916) 241 U. S. 211, 60 L. Ed. 961, 36 S. Ct. 595, 
LRA 1917A 86. 

12. J.T. & K. W. R. Co. v. Adams, 33 Fla. 608. 
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constitution was the same one guaranteed to 
residents of Dakota Territory under the federal 
constitution at the time of North Dakota’s ad- 
mission to the union.!4 

The newer constitution-makers of the west- 
ern states for the most part avoided these diffi- 
culties by writing into their constitutions pro- 
visions for less than unanimous verdicts. These 
are of two kinds. The Washington constitution 
provides that “the right of trial by jury shall 
remain inviolate, but the legislature may pro- 
vide for a jury of any number less than twelve 
in courts not of record, and for a verdict by 
nine or more jurors in civil cases in any court 
of record. .. .”14 This provision is not self- 
executing, and is effectuated by a statute en- 
acted in 1922 providing that a verdict may be 
accepted from ten out of twelve jurors. A 
number of the states have similar constitutional 
provisions. By contrast, the California constitu- 
tion says, “The right of trial by jury shall be 
secured to all and remain inviolate; but in civil 
actions three fourths of the jury may render a 
verdict.”!6 This is self-executing, and leaves 
the legislature no choice. The Nevada constitu- 
tion contains a self-executing provision for 
three fourths verdicts in civil cases, but ex- 
pressly authorizes the legislature to change the 
rule by a two thirds vote of members elected 
to each house.7 

Reference to the accompanying chart will 
show that there is a wide variety in the terms 
and conditions under which majority verdicts 
are used. The most popular majority is three 
fourths, used in fifteen states.‘ Nine jurisdic- 
tions make use of a five sixths verdict,’® three 
allow two thirds,2° and five permit the parties 
to choose in advance whatever majority they 
like.21_ Six of them permit majority verdicts 
only with consent of the parties,** and two of 





13. Power v. Williams (1925) 53 N. D. 188, 205 
N. W. 9. This decision was based on the wording that 
“the right of trial by jury shall be secured to all and 
remain inviolate.” N.D. Const., Art. 7. 

14. Art. 1, Section 21. 

15. Remington’s Comp. Stats., 1922, Section 358. 

16. Art. 1, Section 7. 

17. Art. 1, Section 3. 

18. Arizona, California, Connecticut, Idaho (civil) 
Kentucky, Louisiana, Mississippi, Missouri (in courts of 
record), Nevada, Ohio, Oklahoma, Oregon (civil), 
Panama Canal, South Dakota (in justice of the peace 
courts) and Utah. 

19. Idaho (misdemeanor), Indiana, Minnesota, Neb- 
raska, New Mexico, New York, Oregon (criminal), 
South Dakota, Washington. 
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them only after the jury has deliberated for a 
stated number of hours.*8 In Virginia the par- 
ties are permitted to have a three-man jury 
consisting of one juror selected by each side 
and a third selected by the two, any two of 
whom may render a majority verdict.** 


USED IN CRIMINAL CASES 


The less than unanimous verdict has not 
made as much headway on the criminal side 
as in civil cases. An elementary principle of 
criminal law is that the defendant must not be 
convicted of crime unless the fact of his guilt 
is established beyond a reasonable doubt. Most 
people consider that a disagreement among the 
jurors is evidence of reasonable doubt sufficient 
to warrant an acquittal. Nevertheless, the ma- 
jority verdict has been used with success in some 
criminal cases. Idaho, Montana and Oklahoma 
allow it in the trial of crimes below the grade 
of felony, or in criminal cases tried in inferior 
courts; Louisiana has provided for a verdict by 
nine out of twelve jurors in the trial of crimes 
punishable at hard labor; and Oregon permits a 
ten out of twelve verdict in all criminal cases 
except those involving the death penalty. On 
the other hand, a specific requirement of unan- 
imity in criminal verdicts is made in the con- 
stitutions of Maine, North Carolina, South 
Carolina, Utah, Vermont and Virginia,?° while 
in most of the others it is clearly implied by 
phraseology like that of Ohio: “The right of 
trial by jury shall be inviolate, except that in 
civil cases laws may be passed . . .”26 Section 
355 of the American Law Institute model code 
of criminal procedure provides for unanimous 
verdicts in capital cases, five sixths for felonies, 
and two thirds for misdemeanors. 

With respect to majority verdicts, the Ameri- 
can jurisdictions may be divided into three 
groups. The first group consists of the twenty 





20. Missouri (in courts not of record), Montana 
(in criminal cases below the grade of felony), and 
Virginia (using a three-man jury). 

21. Arizona, Colorado, Hawaii, Iowa, Federal. 

22. Colorado, Connecticut, Hawaii, Iowa, Virginia, 
Federal. 

23. Minnesota 
hours). 

24. Letters from two practicing lawyers in Virginia 
indicate that this device is practically never used. 

25. Maine, Const. 1819, Art. 7; North Carolina, 
Const. Art. 1, Section 13; South Carolina, Const. 1895, 
Art. 5, Section 22; Utah, Const. Art. 1, Section 10; 
Virginia, Const. Art. 8. 

26. Ohio Const., Bill of Rights, Art. 1, Section 5. 


(twelve hours), Nebraska (six 
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eight jurisdictions in which they are now being 
used in one way or another. The chart on page 
91 shows at a glance the extent to which the 
majority verdict is used in these states, includ- 
ing the courts and cases in which it is per- 
mitced, the majorities used, conditions under 
which it is allowed, and citations to constitu- 
tional and statutory authority. 

The second group consists of six states in 
which there are definite constitutional barriers 
to the use of majority verdicts. The South 
Carolina constitution specifically requires a 
unanimous verdict in all cases, civil and crimi- 
nal,?7 and there are decisions by the supreme 
courts of Arkansas, Florida, North Carolina, 
North Dakota, and Wyoming construing their 
constitutions to the same effect.?8 

The third group consists of the remaining 
states in which the issue is more or less open. 
The guaranty of jury trial in criminal cases 
in most of them follows the pattern of the 
United States constitution, which promises along 
with compulsory process, witnesses, counsel and 
other rights a speedy and public trial by an 
impartial jury of the vicinage. Civil jury trial 
is guaranteed in more varying terms. Some of 
these are similar in wording to provisions held 
to require unanimity in other states,2® but in 
none of them has the supreme court actually 
gone on record to that effect. 


PROGRESS POSSIBLE IN ALL STATES 


Progress is possible in all of these groups. 
The states having constitutional barriers would 
appear the most hopeless, but it is worth ob- 
serving that their number would have included 
Colorado two years ago, and New York and the 
federal system five years ago. The five-sixths 





27. “The petit jury of the circuit courts shall consist 
of twelve men, all of whom must agree to a verdict 


in order to render the same.” So. Car. Const. 1895, 
Art. 5, Section 22. 


28. Arkansas: Art. 1, Section 7 of the constitution 
of 1874 provides that the right “shall remain inviolate.” 
his was specifically held to require the unanimous 
verdict. Minnequa Cooperage Co. v. Hendricks (1917) 
130 Ark. 264, 197 S. W. 280, Ann. Cas. 1918D 687, 
LRA 1918D 477. 
Florida: See note 12 supra. 


North Carolina: Criminal cases, see note 25 
supra; civil cases, see const., Art. 1, Section 19, using 
the words “ought to remain sacred and inviolable,” con- 
strued to require the unanimous verdict in In re Will of 
Sugg. 194 N. C. 638, 

North Dakota: See note 13 supra. 

Wyoming: Const. Art. 1, Section 9: “shall re- 
main inviolate in criminal cases, but a jury in civil 


rule now in effect in New York was made possi- 
ble by an amendment to the state constitution 
sponsored by judicial council and adopted by the 
people in 1937. In Colorado, the constitution 
guarantees that trial by jury shall remain in- 
violate, but stipulates that laws may be passed 
to provide for juries of less than twelve men. 
This, said the supreme court, in Denver v. Hyatt, 
clearly implied that any incidents of common 
law jury trial not expressly altered were to 
remain in force, including the unanimous ver- 
dict.2° This decision was law until April, 1941, 
when the new rules of civil procedure promul- 
gated by the supreme court went into effect. 
Rule 48 provides for majority verdicts in civil 
cases by consent of the parties, and in effect 
overrules Denver v. Hyatt. Rule 48 of the new 
Federal Rules of Civil Procedure has done the 
same for American Publishing Co. v. Fisher. 
Some state constitutions are hard to amend, and 
certain courts have committed themselves to the 
present doctrine so vigorously that there is 
little hope of their doing as the Colorado court 
did, but it would be unwise to assert that there 
is no hope for change in any of these states. 
The possiblities are extensive among the 
group of fourteen states where nothing has 
been done. In Illinois, Michigan, Georgia, West 
Virginia and New Jersey there appears along 
with the constitutional guaranty of trial by 
jury in civil cases a provision for juries consist- 
ing of less than twelve men.*! In spite of Colo- 
rado’s original interpretation of such a provi- 
sion (since abandoned), another court might 
well be persuaded that a jury of less than 
twelve men is close kin to the jury with a ma- 
jority verdict, and that a constitution permit- 
ting an issue to be decided by nine jurors out 





cases in all courts or in criminal cases in courts not of 
record, may consist of less than twelve men as may be 
prescribed by law.” Held not to do away with the 
unanimous verdict, First National Bank v. Foster, 9 
Wyoming 157, 61 Pac. 466, 63 Pac. 1056. 


In Manning v. State, 155 Tenn. 266, 292 S. W. 
451, the words “shall remain inviolate” are held to pro- 
tect the right as at common law, although the unanimous 
verdict was not at issue in the case. 


29. The words “remain inviolate” have been held 
to require unanimity in the states mentioned in Note 
28, but are no obstacle to majority verdicts in Connecti- 
cut, Indiana, Iowa and Kentucky. 

30. Denver v. Hyatt, 28 Colo. 129, 63 Pac. 403. 

31. Illinois: Const. 1870, Art. 2, Section 5; Michi- 
gan: Const. 1908, Art, 5, Section 27; Georgia: Ann. 
Const. Section 2-4501; West Virginia: Const. Art. 3, 
Section 13; New Jersey: Const. 1844, Art. 1, Section .7. 
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STATE |CASES  |courTS | MAjorITY|SONDI- — iconst. STATUTE 
Ariz. civil superior any consent II{23 Code 1939 
21-1001, 21-1003 
Calif. a erry O. Bicuawinasenns {7 Deer. C. C. 1937, [613 
Colo. - i, Se eee any consent 11923 148 Rules Civ. Proc. 
Conn. ee, 5 ere ae ee | 9/12 consent [21 G.S. 1930, 15656 
Hawaii RS Se ee | any a 13 Haw. 705 
Idaho Si. -« —. Stnwusonibned | 3/4 = pa veescesseeee I]? Code, 1932, 7-217 
Idaho en =65. os Fvesensédexanes -_ iii Serre Code, 1932, ]19-1802 
Ind. an RA ea? estar 120 Burns, 1933, ]2-2018 
Iowa a.” ‘Betcvccawenien 7/12 consent If9 Code, 1939,11483 
Ky. civil circuit ad |) —Cigekewanaees 1248 K. S. 72268 
La. civil original a: «| | ba ecuseamscdeniabesas cedae C.P.C. 9527 ; 
jurisdiction G.S. 91958 
is. i 8 8 Benen eaees — A Pere rs mk 8«=—s “sw waa Sao we kume ese 
Minn. civil of record 5/6 12 hours 194 Mason’s Minn. Stats., 
deliberation | 1927, 19301 
Miss. civil circuit, 3/4 request 931 Code, 1930, [2067 
chancery 
Mo. civil not of rec. _——  UEniecreusesent II¥28 R.S., 1939, 12662 
Mo. civil of record Pree R.S., 1939, 1719 
Mont. rere | ‘Eissscrsunedes me 0ti(‘(“‘éi hws tes III¥23 R.C., 1935, 19358 
below felony 
Neb. se 8 «=—=— paseveceserves 5/6 6 hours de- {6 C.S., 1929, 920-1125 
liberation 
Nev. ~~ ee, rere ee i aS rr Eg Speer Lee erga eer r ra ergs 
N. Mex. —— 8 =—S—<“ié‘ i ce ee Seer q12 N.M.S., 1928, 178-308 
N. Y. 6066 ti“‘(ié«di a )6—0(sé«*«sCUB ew ahem If2 Cahill N.Y.C.P. 7th 
Ed., 1463a 
Ohio a; ‘Whitten gaeaweuae = (8 (se onsncecesens If5 Page’s Code, 11420-9 
Okla. OS SS See rere ae: ~—s Redeénvexewnan Rs > dee trang nee Oe ere 
below felony 
Ore. a ire mee a. 86 i Eivwaiodonweaees RS, SO ey ee Sa 
Ore. crim. circuit Pe... Mtaceweumv alien Ree ee Re 
Panama — = si‘ Megs wie | >. Ee ee wh eeelamansee kanes C.Z. Code, 94-467 
Canal 
S. Dak. civil De | Se Eevee recrry ey VI"6 | Code, 1939, 933. 1334 
S. Dak. civil all others  , Fn Tererrr cre VI{6 | Code, 1939, 933. 1333 
Utah 863 -—(<“‘ér rr a Resa 1710 ren i AE 
Va. a, 2 reyes: | 2/3 consent |........... | Code, 1936, 16012 
Wash. civil superior CC. . a eee 121 | Rem., 1922, 1358 
Wis. _——— |.  Qedesshevarece ee Sorerrerrrr re Ifj3 | St. 1939, 9270.25 
Fed. civil | Lbaduulgeemenue | any consent | 148 Fed. Rules CP. 


of nine might also permit a decision by nine 
out of twelve. If the legislature has power to 
allow no more than nine jurors in the box, may 
it not leave the number of jurors at twelve but 
permit nine of them to return a verdict? The 
supreme court of Hawaii sanctioned without 
express constitutional authority a three-fourths 
verdict requested by the parties, remarking 
that the parties were privileged to waive jury 
trial entirely and therefore ought to be able to 
waive the single element of unanimity.®? 





32. Pringle v. Hilo Merc. Co., 13 Haw, 705. 
33. “The right of trial by jury shall remain in- 





The constitutional guaranty to a jury trial 
in civil cases is worded identically in Connecti- 
cut, Rhode Island, Kansas and Alabama,** and 
authority for the use of majority verdicts in 
the other three states may be found in the Con- 
necticut practice. The Vermont provision is 
longer, and uses the world “sacred” instead of 
“inviolate” but says about the same thing. In 
Massachusetts, New Hampshire, Delaware and 
Pennsylvania the guaranty includes the words 





violate.” Conn. Const., Art. 1, Section 21; Rhode Island 
Const., Art. 1, Section 15; Kansas Const., 1859, Bill of 


Rights, Section 5; Alabama Const., Section 11. 
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“ag heretofore” and might be construed as re- 
quiring unanimity on reasoning similar to that 
employed by the North Dakota court. 


EXPANSION OF PRESENT USES 


There is as much room for progress in the 
states now making use of majority verdicts as 
anywhere else. Freed of all constitutional 
doubts, these states are at liberty to extend the 
device as far as expediency dictates. Wide dif- 
ferences in the extent of its use suggest that 
many of them have not gone far enough. Four 
states, Colorado, Connecticut, Iowa and Vir- 
ginia allow majority verdicts only with consent 
of the parties. The large number of states that 
allow no choice in the matter is proof that com- 





34. “These provisions have been the law of Montana 
since 1921. Since no effort has been made to change 
them it may be assumed that they are generally satis- 
factory. They do away with one stubborn or suborned 
juror holding up a verdict in misdemeanor cases and 
in cases involving only property rights.” Letter from 
Walter Aitken, lawyer, Bozeman, Montana. 

“The people have spoken through the ballot boxes 
more than once in approbation of nonunanimous verdicts 
in all forms of actions except capital cases. ... So far 
as I know, our provisions for nonunanimous ‘verdicts 
are producing satisfactory results and are not being 
challenged by anyone.” Letter from Hon. George Ross- 
man, Supreme Court of Oregon. 

“I am unqualifiedly in favor of the majority ver- 
dict plan. My experience has been that it has worked 
most successfully in this court. I have never had an 
occasion which would cause me to criticize or find fault 
with the plan. We try all kinds of misdemeanor cases 
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pulsory majority verdicts are practicable, and 
by removing the consent feature these four 
states could further extend the advantages of 
the system. 

The widest field for extension of the use of 
majority verdicts is in criminal cases. Most 
of the states have left that field untouched, 
and in some of them the practice is expressly 
forbidden. The fact, however, that four states 
allow them in the trial of lesser crimes and 
that Oregon uses them in all but capital crimes 
is proof that it can be done, and there appears 
to be no dissatisfaction in those states.24 In 
states where the constitution does not expressly 
forbid this, excellent opportunity exists for the 
further improvement of jury trial. 





in this court ranging from assault and battery through 
unlawful possession of intoxicating liquor to drunken 
driving. We try these cases with both six and twelve 
man juries. Five man majority verdicts and nine, ten 
and eleven man majority verdicts have been returned as 
often for the defendant as they have been in favor of 
the state. I have never yet had to set aside a majority 
verdict in either a six or twelve man jury criminal case. 
From the taxpayers’ standpoint, I have had another 
gratifying experience. After four years on the bench, I 
have not yet had to declare a mistrial in a criminal 
jury case because of a hung jury. As you can readily 
see, this feature alone in favor of majority verdicts saves 
the taxpayers untold expense in eliminating the necessity 
of having to retry cases. I have never yet observed 
or encountered, nor have I ever had an attorney for 
the defendant point out a single objection against the 
majority verdict plan.” Letter from Hon. Krit Logsdon, 
Court of Common Pleas, Tulsa, Oklahoma. 





Obsolete Cases Should Be Discarded 


JOHN T. BARKER* 


IF IT IS NOT possible to “streamline” law 
books then why would it not be a good idea 
for appellate courts to render nugatory all 
opinions written prior to a certain date, say 
1875, because few if any such opinions are 
actually cited as precedents. In Missouri we 
have three hundred supreme court reports, go- 
ing back to 1821, and we have a second series 
which will soon reach that number. Why not 
adopt a rule of court that all cases prior to 
the one hundred and fiftieth Missouri Reporter 
be not cited as a precedent, and that the court 
will not consider such opinions. That would 





*Of the Kansas City, Mo., Bar. 


free the lawyer from the need to keep such 
reports in his office. Certainly the first one 
hundred Missouri reports could be declared 
obsolete and no one would be injured. 

Such reports I have used for citation only 
three or four times in my entire practice and 
then have always accompanied them with a 
later citation on the same subject. Very few 
opinions in the Federal Reporter prior to 1890 
have any real value as a precedent, and the 
same is true of virtually all of the earlier books. 
I suggest that this proposal be carefully con- 
sidered. Certainly some of the older books can 
be declared to be obsolete. 
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More Views Concerning Opinion Writing 


New Jersey Bar Prefers Suppression of 
Certain Opinions— 


“A cursory opinion of one of our most ex- 
perienced supreme court justices is that ‘any 
court is entitled to control its own reports,’ 
assuming, of course, that opinions are made 
a matter of public record by filing ae 
would seem that publication could be controlled 
practically, if not legally, by moral suasion, and 
by adding to the text a statement that such 
opinion shall not be printed in any official or 
unofficial report.” So far as I can ascertain 
there has never been any testing of the court’s 
power to restrict publication. The policy has 
met with practically universal approval on the 
part of the bar, as a sensible one to obviate 
expense and the cluttering of our reports with 
opinions which are purely cumulative, adding 
no novel legal principle.” 


A California Lawyer Comments— 


“Under the present system of appeals and 
the writing of opinions I sometimes wonder if 
nearly every opinion is not fictitious to some 
extent because of the misstatements of fact and 
law that I have observed in cases with which 
I am familiar.” 


A Plan Proposed for Federal Courts and 
Agencies— 


“In referring to the movement in Texas to 
reduce the number of published opinions, I will 
say that is important, most important. It is 
to our everlasting discredit that we haven’t 
done something about this in the past. For 
at least forty years this weakness in our sys- 
tem has been growing. It is worse at the end 
of every decade. It is an imposition on the 
lawyers and it is a considerable expense to the 
Government. 


“I have always thought the best way to re- 
duce the number of printed opinions would be 
to have some group of impartial men, presum- 
ably judges, appoint a committee who would be 
authorized to employ one or two law assistants, 
and these should determine what opinions 
should be printed. It can’t well be left to the 
publishing company, who have a direct interest, 
and who cannot well offend judges whose opin- 
ions are submitted. It would seem to me that 
the law schools would furnish from their facul- 
ties those who would make up the staff. 

“The great prejudice on the part of certain 
lawyers against law professors whom they in- 
discriminately call ‘New Dealers’ or ‘Reds’ 


would seem to require that some official body 
select this committee who in turn would choose 
the cases to be printed. I think the most prac- 
tical way would be for Congress to impose upon 
the senior circuit judges the duty of naming 
the committee which would designate the opin- 
ions to be published that are written either 
by Federal courts, or by bodies created by Con- 
gress which perform quasi-judicial functions.” 


A Recent Practitioner Improves Court— 


“Of the seven justices of our supreme court 
three were trial judges when appointed, three 
others were in active practice, and the seventh 
was a law school professor, at the time of ap- 
pointment. The three who came from the cir- 
cuit bench have now been judges continuously 
for 37, 30 and 26 years. None of them ever 
practiced law during the period of tremendous 
change following the first world war. Able, 
and invaluable, as these three judges are, I 
feel that the occasional infiltration upon the 
supreme bench of men who are fresh from the 
struggle to exist and do business under our 
present system is very necessary to a well- 
rounded appellate court. 

“T do not object at all to a division of a court 
into branches for the expeditious handling of 
cases, but there should be participation of all 
the judges to the extent of scrutinizing the de- 
cisions of both branches before they are handed 
down, and with provision for a conference of 
the full court if any justice doubts the correct- 
ness of any proposed decision. But one of the 
justices is strongly attached to a single bench, 
so that all members in every case may con- 
tribute from their various experiences.” 


Advice Given Appellate Judges— 

The court owes a duty to counsel and litigant 
in individual cases but its greater and wider 
obligation is to the administration of justice. 
Its paramount obligation is to the public and 
to the whole body of substantive law. It is not 
only an idle waste of time for the judges to 
repeat in writing day after day familiar prin- 
ciples of law, settled for centuries, but when 
this repetition is done under the enormous 
pressure under which the court is compelled to 
work, attempted repetitions of familiar prin- 
ciples too often result in erroneous and even 
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foolish declarations, to the destruction of the 
very principle which the court is endeavoring 
to sustain.— Walter G. Riddick. 


Advance Sheet Competition— 


“Great economy can be accomplished through 
an absolute inhibition against all multiple pub- 
lication of official opinions [in advance sheets] 
and restrictions on unlimited publication of ap- 
pellate opinions with its lengthy, wasteful quo- 
tations of other decisions, the needless recital 
of factual evidence, and the inclusion of dicta 
and law that establishes no principle.”—Herb- 
ert Feibelman in Commercial Law Journal 
47:83:68. 


The Law Book Mania— 


The latest census bureau report, says Court 
and Commercial News Service, shows that the 
number of law books printed in 1939 was 
2,356,395. The lowest number since this count- 
ing was begun, in 1925, was in the depression 
year of 1933, when the score was 1,812,946. 
The 1937 total was the highest so far made 
public—2,448,165. Appropriate to a law-abid- 
ing citizenry. 
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The Courts and the Paper Mills— 

We write too much. We do not confine our- 
selves to the points really necessary to be de- 
cided. In many cases the syllabus would con- 
stitute a better opinion than the opinion itself. 
There is a great temptation to enlarge on a 
question that is interesting and important, to 
indulge in simile and illustration, to venture 
into a discussion of a cognate question, and, in 
effect, to write a legal monograph. The temp- 
tation ought not to be yielded to. The time has 
gone by when a judge can hope, like a Mashall 
or a Kent, to map out in advance the entire law 
on any subject. He has not the time to do it 
even granting that he has the ability. He should 
confine himself to the actual questions presented 
and in deciding them his aim should be to treat 
them as briefly as possible consistent with 
clearness and certainty. It is more difficult to 
write such opinions than to write long ones 
but the result amply justifies the labor.—John 
B. Winslow, J. 10 Ill. L. R. 157. 





New Members of the American Judicature Society 


Alabama 
Tuomas S. Lawson, Montgomery 
Gessner T. McCorvey, Mobile 
T. A. Murpuree, Birmingham 


Arizona geles 


geles 


WitttaM JoHN Kenney, Los An- 


Stewart MILon, Berkeley 
Avert D. Pearce, Los Angeles 
Witir1am A. C. ROETHKE, 


L. Harotp SorHoron, Washington 
A. K. Suipe, Washington 
WittraM C. Woopwarp, Washington 


An- Florida 


Amos A. Betts, Phoenix 
R. N. CAMPBELL, Yuma 
Evo De Concrn1, Tucson 
Leon S. Jacoss, Phoenix 
Georce D. Locke, Phoenix 
. H. Morcan, Prescott 
pwArp Rice, Globe 
Joun M. Rose, Phoenix 
Avsert M. SAMEsS, Tucson 
Louis B. WHITNEY, Phoenix 
California 
Stuart CHEvA.ieR, Los Angeles 
Lioyp W. DinKeEtspie., San Fran- 
cisco 
ArtHur B. Dunne, San Francisco 
Garrett H. Ex_more, San Francisco 
Morse ERSKINE, San Francisco 
Stmpson FINNELL, Jr., San Fran- 
cisco 
Epwarp D. Garratt, Los Angeles 
Joun J. Gotpperc, San Francisco 
Louis E. GoopMan, San Francisco 
Henry Hewexserc, San Francisco 
Wattace E, Hype, San Francisco 
Leonarp Husar, Los Angeles 
Epwarp HALE JULIAN, San Fran- 
cisco 


ArTHUR RosenstuM, Los Angeles 

I. A. SEAMAN, San Francisco 

RVIN STALMASTER, Los Angeles 

Cuartes R. WayLanp, San Fran- 
cisco 

Cart I. Wueat, San Francisco & 
Washington, D. C. 

R. O. Wisecarver, San Francisco 


Colorado 


Worth ALLEN, Denver 
Herman A. Bariey, Las Animas 
BENJAMIN E. Sweet, Denver 


Connecticut 


Harry R. Cooper, Meriden 
AntHony L, Gaupio, Stamford 


District of Columbia 


Tatcott M. BANnKs, Jr., Washington 
Cuauncey P. Carter, Washington 
Cuartes W. Ciacetr, Washington 
Leopotp V. Freupserc, Washington 
ArtHur J. HILLanp, Washington 
Ames C, INGEBRETSEN, Washington 
ArRY LeRoy Jones, Washington 
Campen R. McArTez, Washington 
Avan C. MaxweLt, Washington 
James N. Raviin, Washington 


E. G. Baxter, Gainesville 
Ep R. Bentiey, Lakeland 
WuuiaM J. Bivens, Tampa 
THomAs W. Bryant, Lakeland 
J. Turner Butter, Jacksonville 
STAFFoRD CALDWELL, Tallahassee 
E. A. Crayton, Gainesville 
Cyrit C. Copp, Jacksonville 
Russe, L. Frinx, Jacksonville 
CuarLes Cook Howet, Jr, Jack- 
sonville 
Tuomas McE. Jounston, Miami 
Warren L. Jones, Jacksonville 
Raymonp D, Kwnicut, Jacksonville 
Louis Kurz, Jacksonville 
Epwarp McCartuy, Jr., Jackson- 
ville 
Paut D. McGarry, Miami 
E. Snow Martin, Lakeland 
Harry H. Martin, Jacksonville 
Purr S. May, Jacksonville 
STANLEY MILLEDGE, Miami 
LAWRENCE R. Mitton, Jacksonville 
CHARELS A. MorEHEAD, Miami 
OHNSON H. Pace, Miami 
ARRY W. REINSTINE, Jacksonville 
Murray Sams, De Land 
H. L. Seprinc, Gainesville 
Rosert R. Taytor, Miami 
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C. Frep THompson, Tampa 
FuLLeR WARREN, Jacksonville 
W. H. Watson, Pensacola 
Ourn E. Watts, Jacksonville 


Georgia 


CurrrorD Pratt, Winder 
Illinois 
ZEAMORE A. Aner, Chicago 
FRANCIS B. ALLEGRETTI, Chicago 
JoHN ALAN ApPpLeMAN, Urbana 
Cuartes C, Arapo, Chicago 
Rocer S. Barrett, Chicago 
Marvin J. Bas, Chicago 
A.rrep W. Bays, Chicago 
Frank H. Bicex, Chicago 
A. ARNOLD Branp, Chicago 
Joun Neat CAMPBELL, Chicago 
Oscar S. CapLan, Chicago 
STANForD CLINTON, Chicago 
CLARENCE Diver, Waukegan 
Harotp Eckuart, Chicago 
CLEMENT L. HarreLi, Chicago 
LoweLL Hastincs, Chicago 
Cuares F, Houcu, Chicago 
FRANKLIN V. Kemp, Chicago 
Otro Kerner, Chicago 
Harry C. Kinne, Chicago 
STANLEY H. KiarkowskI, Chicago 
SAMUEL B. Kraus, Chicago 
Victor M. Lancsetrt, Chicago 
Nosie W. Lez, Chicago 
Freperick A. Linp, Chicago 
Wa ter C. Linney, Danville 
Atvin C. Marcrave, Springfield 
Roy Massena, Chicago 
Epwarp P. Morse, Chicago 
MicHaet F, Mutcany, Chicago 
HeErsert Pore, Chicago 
Joun Sparsaro, Chicago 
Louis I. SHaptro, Chicago 
Carios A, Spiess, Chicago 
T. N. STENSLAND, Chicago 
Oscar D. Stern, Chicago 
Pompey Taciis, Chicago 
Demetrius A. TASIOPOULOS, 
cago 
Guy Van Scualick, Chicago 
Davi A. Watts, Chicago 
W. M. Wexsster, Elmhurst 
Lynn A. WriuiaMs, Chicago 


Kansas 


Otts S. ALLEN, Topeka 

T. D. Hampson, Fredonia 

Cuirrorp R. HoLiann, Russell 

ArtHur S. HumpuHrey, Junction 
City 

Datias W. Knapp, Coffeyville 

Frep Ropertson, Kansas City 

Everett E. STEERMAN, Emporia 

W. D. Vance, Belleville 


Kentucky 


Georce A. Brent, Louisville 
Grappy Cary, Louisville 
Grorce R. Hunt, Lexington 
ArtHur D. Kirx, Owensboro 
E. L. McDonatp, Lexington 
James B. MIiikKen, poompest 
Currrorp E. Smitu, Frankfort 
H. H. Tye, Williamsburg 


Chi- 


New MEMBERS OF JUDICATURE SOCIETY 


Ben F. Wasuenr, Louisville 
Louisiana 

OHN DALE, Jr., Vidalia 

AUL DeBalILion, Lafayette 
E. B. Dusuisson, Opelousas 
SAMUEL LaNnc, New Orleans 
Ben R. Mitter, Baton Rouge 
Artuur O’Quin, Shreveport 
Aven T. SHOTWELL, Monroe 
W. W. Tuompson, Lake Charles 


Maryland 


Samue. J. Aaron, Baltimore 
— ALLEN, Baltimore 

eENRY D. Harvan, Baltimore 
W. Harry Noets, Baltimore 
Josepn T. Parr, Baltimore 
Leon H. A. Pierson, Baltimore 
ALLan W. Rynuanrt, Baltimore 
J. Harry Scuisier, Baltimore 
F. E. WuHeEeEter, Baltimore 


Massachusetts 


FANEvuIL ADAMS, Boston 

WiuiaM B. Baker, Boston 

S. Osporn Bai, Provincetown 

EuisHa H. Brewster, Springfield 

Howarp W. Brown, Boston 

Morris R. BROWNELL, New Bedford 

Harotp S. R. Burrincton, Fall 
River 

ABert Minot CHANDLER, Boston 

HaAsKELL Coun, Boston ‘ 

Cuartes P, Curtis, Jr., Boston 

Frank S. DELAND, Boston 

Georce P. Drxe, Boston 

Rocer Ernst, Boston 

Moses D. FetpMAN, Boston 

RANDOLPH FROTHINGHAM, Boston 

Wututam E, Futter, Fall River 

W. ArtHur Garrity, Worcester 

Asert S. GersTEIn, Boston 

Gurpon W. Gorpon, Springfield 

A. RopMAn Hussey, i Plymouth 

FERNALD Hutcuins, Boston 

Wiiiram SuMNER Kenney, Lowell 

Dante. W. Lincoitn, Worcester 

Jay Water Meap, Amherst 

JosepH A. Nowak, Chic 

Rozert C, Parker, Westfield 

Loomis Patrick, Boston 

Joun E. Peaxes, Boston 

Epcar J. Ricn, Boston 

Cnaries P. RyAn, Fall River 

J. Frank SCANNELL, Boston 

James W. Suttivan, Lynn 

a TaLamo, Worcester 
REDERICK H. Tarr, Gloucester 

MELVILLE F. Weston, Boston 

Henry D. Wiccrn, Boston 


Michigan 


E, Dean ALEXANDER, Detroit 
E. C. Bevan, Detroit 
WENDELL Brown, Detroit 
StepHen H. Cink, Muskegon 
Howarp H. Corsy, Detroit 
GEraLp J. Cotter, Mt. Pleasant 
Lester P. Dopp, Detroit 
Harotp H. Emmons, Detroit 
Cart L. V. Exerson, Detroit 
L. H. Feap, Detroit 
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FRANK FitzGEra.p, Detroit 
Joun H. Francuer, Detroit 
Grorce H. Hetm, Detroit 
W. B. Henry, Bay City 
Marion K. KeEtoce, Detroit 
TuHeopore Levin, Detroit 
A. H. McMitay, Bay City 
Mixton M. Mapopin, Detroit 
Ear. W. Munsuaw, Grand Rapids 
Wa tter M. Ne son, Detroit 
EMMANUEL B. Reese, Saginaw 

. AprtAn Rosensurc, Jackson 

Leu E. Routier, Detroit 

Grorce W. SaAmpLe, Ann Arbor 
Ben O. SHePuerp, Detroit 
Haroip A. Sieeper, Detroit 
Artuur M, Situ, Detroit 
Cart H. Smiru, Bay Ci 
J. Frank WItson, Port 


Minnesota 


M. M. Assort, International Falls 
WILLIAM ANDERSON, Minneapolis 
Rosert C. Bett, St. Paul 
Joun C. Benson, Minneapolis 
CuarLes W. Brices, St. Paul 
Guy Cuase, St. Paul 
Paut CHRISTOPHERSON, Minneapolis 
Frank J. Cottins, Minneapolis 
ay . Dorsey, Minneapolis 
oHN F. DULEBOHN, Minneapolis 
A. R. Encutsn, Tracy 
Jostan W. FIN-ey, St. Paul 
CiarK R, FLETCHER, Minneapolis 
James A. Garrity, Moorhead 
Curist Hotm, Hibbing 
B. E. Hucues, Austin 
Vincent JOHNSON, Minneapolis 
MatrHew M., Joyce, Minneapolis 
Tuomas J. Joyce, Duluth 
narD H. Murray, Minneapolis 
Cuester L, NicHois, Minneapolis 
Fioyp V. Nicnotrs, Albert Lea 
I. M. Orsen, St. Paul 
. H. Sytvestre, Crookston 
AGNUS WEFALD, Hawley 
Mississippi 
Cuaries A. Sisson, Clarksdale 
Missouri 
Harotp C. Ackert, St. Louis 
Gienpy B. Arnovp, St. Louis 
Wuttiam S. Connor, St. Louis 
Russeit L. DearMont, St. Louis 
Putt M. Donnetty, Lebanon 
Wa po Epwarps, Macon 
Eucene M. Guise, St. Louis 
Apotpu M. Hoenny, St. Louis 
Leonard J. HoLianp, St. Louis 
Pup L. Levi, Kansas City 
Grorce B. Locan, St. Louis 
en C. Lyons, University City 
OWELL McHaney, St. Louis 
Roy B. MertwetHer, Monroe City 
Epwarp M. Ruppy, St. Louis 
Eucene Scumick, St. Louis 
Grorce L. StemM ter, St. Louis 
Joun C. Tostn, St. Louis 
Joun H. Wrnpsor, Boonville 


Montana 


Cart L. Brattin, Sidney 
I. W. Cuvurcn, Great Falls 


uron 
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Earu V. Cine, Billings 

H. C. Crippen, Billings 

STANLEY E. FeExt, Billings 

Leo C. GrayBILL, Great Falls 
Howarp M. Gutuicxson, Helena 
Harvey B. Horrman, Great Falls 
Lester H. Losie, Helena 

Lee Metcatr, Hamilton 

S. O. Meyer, Butte 

C. F. Morris, Helena 

J. A. Poore, Butte 

GerorcGe R. SHEPARD, Missoula 
R. G. WiGcGENHORN, Billings 


New York 
Rate M. Arkusu, New York 
PHELAN BEALE, New York 
Morton G. Bocuge, New York 
Heten L. Butrenwieser, New York 
T. LupLow Curystiz, New York 
Aurrep A. Coox, New York 
Paut A, Croucn, New York 
CHESTER W. CUTHELL, New York 
F, X. Downey, New York 
PHANoR J. Eper, New York 
Mark Eisner, New York 
Georce ADAMS ELLIs, New York 
oHuN F, X. Finn, New York 
ALER D, FLercHer, New York 

LocaAN Fuiratu, New York 
LAWRENCE S. GREENBAUM, New 

York 

Haro_tp Harper, New York 
Jerome S. Hess, New York 
Henry G. Horcukiss, New York 
Asa B. Ketiocc, New York 
Freperick T. Kersey, New York 
THEODORE K1ENDL, New York 
Louis M. Logs, New York 
STEPHEN H. Puitein, New York 
A.trrep L, Rose, New York 

Jay Leo RoruscuiLp, New York 
Hiram C, Topp, New York 


North Carolina 

Emery B. Denny, Raleigh 
Ohio 
Caru R. Aprion, Cleveland 
AvuGustus BEALL, Jr., Cincinnati 
W. A. Bett, Toledo 
Frank M. Cosourn, Toledo 
Boyp M. Compton, Dayton 
WuuiaM C, Drxon, Cleveland 
Leur Fess, Toledo 
Roy G. Firzcrratp, Dayton 
E. B. Freep, Cleveland 
Frep E. Futrer, Toledo 
Pau R. Gincuer, Columbus 
Avsert R, Gorrick, Cleveland 
Lynn B. Grirritu, Warren 
Isapor GrRossMAN, Cleveland 
Howarp L. Hype, Akron 
Anprew §, Ippincs, Dayton 
Smwney D. L. JAckson, Jr., Cleve- 
land 

Rosert H. Jamison, Cleveland 
Joun J. Kenpricx, Toledo 
Joun M. MANtey, Cincinnati 
ArTHUR T. MArtiN, Columbus 
Henry A. Mipp_eton, Toledo 
Harry W. Morcan, Toledo 
Grorce R. Murray, Dayton 
J. H. NatHAnson, Toledo 
STERLING NEWELL, Cleveland 


Lawrence D. STANLEY, Columbus 

Jutian H. Taytor, Toledo 

Cuester G. Wise, Akron 

Raymonp A. Youncer, Celina 

Oregon 

Arcuie M. HAL, Portland 

Henry M. Kaye, Milton 

Watrter J. Looker, Medford 

C. F. Preuss, Grants Pass 

Tuomas J. Wuite, Portland 
Pennsylvania 

Haro_p Evans, Philadelphia 

JonaTHAN S. GREEN, Pittsburgh 

JoHn W. Murpny, Scranton 

Cari Rice, Sunbury 

F. W. Rugs, Jr., Pittsburgh 

W. Wycuir Wa ton, Philadelphia 

W. Irvine Wiest, Shamokin 

Grorce WaLTer WITNEY, Philadel- 


phia 
Rhode Island 

Freperick W. ARNOLD, Providence 
Joun W. Baker, Providence 
Ex_mer S. CHaAce, Providence 
Joun P. Hartican, Providence 
James H. Kiernan, Providence 
DanieL H. Morrissey, Providence 
Anprew P, Quinn, Providence 
Hernert W. RatHBuN, Westerly 
Wiu.1aM P. SHEFFIELD, Newport 
Harotp B. TANNER, Providence 
FrepericK W. TILLiInGHAsT, Provi- 


dence 
South Carolina 

S. Aucustus Brack, Columbia 
Epcar A. Brown, Barnwell 
Joun I. Coscrove, Charleston 
J. La Rue Hinson, Greenville 
Watton J. McLeop, Jr., Walterboro 
Sam J. RoyALt, Florence 
FRANK G. ToMPKINS, Columbia 
Marion WANNAMAKER, Columbia 

. South Dakota 
SicurD ANDERSON, Pierre 
Tuomas L. ARNoLD, Aberdeen 
W. M. Bennett, Buffalo 
E. Y. Berry, McLaughlin 
B. K. BetreELHEIM, Deadwood 
GaLe B. BraitHwaite, Sioux Falls 
M. A. Brown, Chamberlain 
ARCHIBALD K. GARDNER, Huron 
Epwarp P. Grispin, Watertown 
Leo D. Heck, Kimball 
Grorce P, Hurst, Rapid City 
WuiaM J. JAcoss, Faulkton 
Gerorce W. KunkKLE, Yankton 
J. H. Lammers, Madison 
H. E. Munpt, Mound City 
E. W. STEPHENS, Pierre 
B. O. StorDAHL, Sioux Falls 
Frep G. WarrREN, Sioux Falls 
ALAN WILLIAMSON, Aberdeen 

Tennessee 

Joun C. Avams, Memphis : 
Joun Wricut Apperson, Memphis 
Henry Nevits Barker, Brisiol 
L. T. BARRINGER, Memphis 
L. D. Beyacu, Memphis 
Frank A. Berry, Nashville 
Joun M. Cate, Nashville 
R. A. Davis, Athens 
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Lee Dovctas, Nashville 
M. W. Ecerton, Knoxville 
Joun L. Exsy, Memphis 
Morton Eastey Fincu, Memphis 
J. L. Foust, Chattanooga 
W. M. Fugua, Nashville 
Hersert GANNAWAY, Memphis 
Frank M. GILLILAND, Memphis 
GraFton GREEN, Nashville 
Joun W. Green, Knoxville 
Winrie_p B. HALte, Rogersville 
Henry M. Hezet, Memphis 
R. B. C. Hower, Nashville 
C. Rupotpx JoHnson, Memphis 
M. C. Ketchum, Memphis 
CLARENCE Kotwyck, Chattanooga 
R. R. Kramer, Knoxville 
HamMItton E, Littte, Memphis 
Guy B. Love, Knoxville 
Sam J. McA.Lvester, Chattanooga 
Joun K. Mappin, Nashville 
— D. Martin, Memphis 
RANK Topp MEACHAM, Chattanooga 
Lovick P. Mites, Memphis 
C. G. Mmiican, Chattanooga 
CHARLES CarroOLL Moore, Chatta- 
nooga 
A. B. Nem, Nashville 
James A. NEwMAN, Nashville 
Cuar_es A. Noone, Chattanooga 
— H. Norvitte, Memphis 
pwarp P. RussEL_, Memphis 
Joun T. SHEA, Memphis 
J. R. Stmwmonps, Johnson City 
Burnet Sizer, Chattanooga 
Henry Evert Smitu, Nashville 
Tuomas O. H. Situ, Nashville 
HucH Stanton, Memphis 
Rosert H. Sticktey, Memphis 
ALBEert W. Taser, Chattanooga 
LoweLL W. TAyior, Memphis 
Lavens M. Tuomas, Chattanooga 
CuHartes C. Trasve, Nashville 
Eweiti T. WEAKLEY, Dyersburg 
Puit B. Wuiraker, Chattanooga 
James W. Wraps, Memphis 
CAMPBELL YERGER, Memphis 


Texas 
James F. Bossitr, Houston 
Wa ter E. Boyp, Houston 
Cutten W. Briccs, Corpus Christi 
Roy C. Corregz, Dallas 
Eart Cox, Houston 
Grorce W. Dupree, Lubbock 
Jacos S. Fioyp, Alice 
Wayne R. Howe Lt, Corsicana 
Lee Jones, Jr., San Antonio 
Cuares L. KLApprotu, Midland 
Simwney S. McC.Lenpon, Jr., Houston 
Jesse E. Martin, Fort Worth 
R. C. Patterson, Houston 
H. C. Prexin, Amarillo 
Marutn E, SAnpiin, Houston 
Lewis N. Wuirte, Houston 
R. A. Wirson, Amarillo 


West Virginia 
Homer Strosnmwer, Clarksburg 
Wisconsin 
Ronotp A. DrecHsLer, Milwaukee 


WALTER W. HAmMMon»D, Kenosha 
RayMonp T. ZILLMER, Milwaukee 
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